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Wards Cove One Year Later:
An Update on Recent Developments

in Title VII Law
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National Evaluation Systems’ Chicago conferences have become
something of an annual tradition that allows me to update legal
developments bearing on testing and teacher certification issues over
the twelve months past. Before focusing on the significant events of
the last year, however, I’d like to frame the discussion by talking first
about the near future and then a bit about the more distant past.

The future event is the president’s upcoming decision either to sign or
veto the Civil Rights Act of 1990, which was passed by Congress a
few days ago.1 This act seeks to reverse several recent decisions of the
United States Supreme Court that civil rights advocates claim have
undermined their ability to protect the legal rights of minorities.
Probably the most significant of these decisions, and the one weighing
most heavily on President Bush’s mind as he considers the politically
unpalatable step of vetoing a civil rights bill, is Wards Cove Packing
Co. v. Atonio,2 a recent employment discrimination decision.

The History of Wards Cove
Wards Cove was a fascinating case, both in its facts and its legal
doctrine. The litigation concerned a salmon packing plant located in a
remote part of Alaska, which operates only three months of the year,
during the summer salmon run season. The plaintiffs were a class of
non-White employees working in the cannery, mainly Filipinos and
Eskimos, who were not being promoted in proportional numbers to
higher level, noncannery jobs in the plant, such as cooks and
bookkeepers. The plant’s location in a remote region of Alaska
required all workers to be housed and fed at the site. The different
racial composition of the cannery workers and noncannery workers,
who were housed and fed in different quarters, resulted in a situation
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that Justice Stevens thought bore “an unsettling resemblance to aspects
of a plantation economy.”3 This sharp, highly charged dispute, which
had been in litigation in the lower courts for 14 years, became the
basis for the Supreme Court’s major shift in the established
understanding of burdens-of-proof questions in Title VII employment
discrimination cases.

Wards Cove and Title VII
In order to place Wards Cove’s significance in proper perspective, we
should look back several decades to 1964, when Title VII, the main
federal statutory mandate banning employment discrimination, was
enacted. The debate on the 1964 Civil Rights Act was largely couched
in terms of differing political concepts of equality of opportunity and
equality of result. The main distinction between these two notions is
whether the law’s purpose is to eliminate barriers to individual
opportunity or to impose an affirmative responsibility to consider
outcomes and to assist certain disadvantaged individuals to compete
successfully. In short, the issues involved the highly charged and
sometimes conflicting concepts of merit, affirmative action, and
quotas.

Although the 1964 congressional debates include extensive discussion
of these issues, the language finally adopted by Congress was
ambiguous. For example, after establishing a basic prohibition banning
discrimination against any individuals in regard to hiring, promotion,
discharge, and terms, conditions or privileges of employment,
Title VII provides that

it shall not be an unlawful employment practice for an employer . . . to
give and to act upon the results of any professionally developed ability
test provided that such test, its administration or action upon the results
is not designed, intended or used to discriminate [emphasis added]
because of race, color, religion, sex, or national origin. . . .4

The intent behind this provision was to make clear (in response to a
well-publicized administrative ruling of the time invalidating the use
of a standardized test which had a substantial disparate impact on
black applicants) that Title VII was not meant to bar the good faith use
of standardized employment tests. Thus, it reflected an “equality of
opportunity” outlook. Inclusion of the phrase “used to discriminate,”
however, added an “equality of result” phrase, which later came to
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take on major significance. In fact, that phrase came to dwarf the
“equality of opportunity” thrust of the overall provision.

Wards Cove and Griggs
The key interpretive emphasis on the phrase “used to discriminate”
was given by the Supreme Court’s landmark 1971 Title VII ruling,
Griggs v. Duke Power Company.5 In Griggs, the Court issued a result-
oriented ruling, holding that an employer’s actual intention would not
be the critical issue in Title VII class action cases. If a test adopted by
an employer for any reason had an adverse impact on minorities, it
would be considered a test which was “used to discriminate,” and the
employer would have to prove that the test was “job-related” or
“a business necessity” to justify its use.

The job-relatedness standard in Griggs quickly became tied to the
guidelines issued by the Equal Employment Opportunity Commission
(EEOC), and the American Psychological Association (APA)
standards on which the guidelines were based. Generally speaking,
employers had to show job-relatedness and validation in accordance
with applicable professional standards. The related concept of
“business necessity” meant that employers had to show that an
employment selection practice which adversely affected minorities
was either a “compelling need” or was “fully necessary” to the safe
and efficient operation of the business. These requirements placed a
substantial burden of proof on employers: An employer who could not
show that a test was validated, job-related, and necessary for
successful operation of the business would lose the litigation.

Wards Cove has, in essence, reversed the long-standing Griggs
doctrine; it has substantially lessened the burden of proof on
employers in Title VII cases. The doctrine enunciated by the Supreme
Court’s more conservative majority in the 1989 decision was that a
showing of adverse impact on minorities will still require defendants
to justify their assessment practices, but now their burden of proof will
be one of “going forward” with some evidence justifying a test, rather
than the heavier burden of “persuasion” required under Griggs. Under
this lesser burden, defendants basically need show only that they had
some legitimate business justification for what they did. If they
accomplish that, the major burden of proof then shifts back to the
plaintiffs, who must prove that the challenged practice really is not
validated or justifiable.
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Wards Cove, Griggs, and the Civil Rights Act of 1990
All this may sound like very technical legal distinctions, and you may
wonder what real difference these shifting burdens of proof may have.
What, also, does all of this have to do with the president’s possible
vetoing of major civil rights legislation? Well, these different legal
standards are likely to lead to very different results in important cases.
Griggs clearly bolstered the position of most plaintiffs in Title VII
litigations; Wards Cove’s modification of the Griggs standard is likely
to lead to outcomes more favorable to employers. A critical aspect of
the Civil Rights Act of 1990—which has in fact become a major
political issue—is the attempt to reinstate the Griggs standard. The
president’s use of the word “quotas” to describe the impact of the
Griggs standard is, I believe, an overstatement, but it is fair to say that
the new Civil Rights Act seeks to reinstate a more result-oriented civil
rights outlook since, in essence, it puts a heavy burden on employers
to justify practices that impact adversely on minorities.

Watson v. Fort Worth Bank and Trust
To place the debate on the new Civil Rights Act in fair perspective,
one other recent legal development should also be noted, the Supreme
Court’s 1988 decision in Watson v. Fort Worth Bank and Trust.6 A
key aspect of Watson was the extension of Title VII standards to
“subjective testing” practices such as oral interviews, in addition to
“objective” practices such as standardized paper and pencil tests.
Because a broad range of subjective tests are now clearly subject to
Title VII jurisdiction, the fear of many in the business community is
that the Civil Rights Act will not merely restore the status quo ante.
The Griggs standard, if reinstated, would have an even greater impact
on employers than in the past.

Assessing the Impact of Wards Cove
Having now dealt with the past and the future, it is time to return to
our present purpose: to survey the major legal developments
concerning testing over the past 12 months. The key legal issue is to
assess the actual impact of Wards Cove. In urging passage of the Civil
Rights Act of 1990, many civil rights advocates argued that Wards
Cove would make it almost impossible for plaintiffs to win any major
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cases. Opponents of the bill contended that Wards Cove would not
dramatically preclude plaintiffs’ litigation opportunities. What then did
the first year of experience with Wards Cove doctrine actually show?

A Statistical Analysis
One way to answer this question is through a statistical analysis of the
outcomes of the recent cases, a plaintiff/defendant batting average.
Our office did such an analysis of federal Title VII litigations in the
years immediately following Griggs. We identified 70 major testing
cases that had been decided between 1971 and 1976.7 Of the 70 cases,
plaintiffs prevailed in 56, defendants in 13, and the outcome of 1 was
indeterminate. In that immediate post-Griggs period, therefore, the
plaintiffs won 80 percent of the cases.

We next took a look at the won/lost statistics for the years 1976–1979.
That period was chosen because in a 1976 case, Washington v. Davis,8

the Supreme Court interpreted aspects of the implementation of the
EEOC guidelines in a flexible way that might be said to have modified
Griggs (but not to the degree that Wards Cove did in 1989). In that
immediate post–Washington v. Davis period, we looked at 42 cases.
Plaintiffs won 18, defendants won 19, and 5 were indeterminate.
Plaintiffs therefore won 49 percent of the total number of cases in
which the outcome was determined.

Since Wards Cove was decided in June 1989, there have been 16
major federal Title VII decisions that involved the new standard. Of
the 16 cases, plaintiffs have prevailed in 6 and defendants in 10. The
plaintiff batting average therefore has gone down to 37.5 percent.

The numbers involved in this sample are, of course, small, and our
quick survey cannot be considered statistically significant. Moreover,
as courts and litigators become more familiar with the Wards Cove
requirements, results may vary. Nevertheless, these figures tend to
support the view that Wards Cove has made it harder for plaintiffs to
prevail. On the other hand, with victories in more than a third of the
cases, the ability of plaintiffs to prevail in Title VII cases has not been
totally undermined.

A Look at Two Cases
Statistics can highlight developments and illuminate trends. They
cannot, however, explain the reasons behind trends or evaluate their
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long-term significance. In the fact-based world of the law, an
understanding of the actual impact of Wards Cove must be based on a
close analysis of specific cases. Accordingly, the best way I can
convey Wards Cove’s influence is to discuss two representative cases;
one in which the defendants have prevailed, and one in which the
plaintiffs prevailed.

Evans v. City of Evanston. The first case, one in which the courts
found for the defendants, is Evans v. City of Evanston,9 a sex-
discrimination case involving firefighters. At issue here was a physical
agility test involving such tasks as climbing to the top of a 70-foot
ladder and dragging a section of hose filled with water for 50 feet.
During the year in question, 85 percent of the women, and only
7 percent of the men, failed this test. Clearly there was a disparate
impact based on sex. However, because the test seemed related to the
employer’s legitimate need for physically strong firefighters, the court
had little trouble in declaring that “the test itself was fine . . . under the
relaxed standard of Wards Cove.”10 The tricky issue in the case,
however, was the cutscore. On this point Wards Cove’s potential for
shifting the litigation advantage to the defendants was dramatically
illustrated.

The city of Evanston had set a cutscore that was one standard
deviation above the mean score of those taking the physical agility
test. The evidence the city had produced to justify this cutscore was
basically that one standard deviation is a cutscore approach frequently
used by psychometricians. Moreover, they argued, the decision to set
the cutscore one standard deviation above the mean was, in fact,
generous to the women applicants because the city could justifiably
have set the score at or closer to the mean.

The district court judge thought this position “feeble” and held for the
plaintiffs. The court of appeals, however, reversed and remanded for
reconsideration because, under the Wards Cove standard, the lower
court had placed the burden of proof on the wrong party. Remember,
under Wards Cove, the plaintiffs have the burden of proving that
testing practices utilized by a defendant (such as the setting of a
cutscore) are unreasonable. The defendants need not prove that their
practices are valid.

Now, as we all know, there is no exact science to the setting of
cutscores. Often judgmental decisions are made by group process (and
sometimes with an eye to how many applicants—or even how many



WARDS COVE ONE YEAR LATER

9

minorities—will pass under differing standards), and it is hard to prove
definitively that “70” is a more justifiable decision point than “69.”
Under such circumstances, when it is hard to “prove” the point either
way, the issue of where the burden of proof rests becomes critical. In
City of Evanston, the defendants, who did not come up with sufficient
evidence to justify the cutscore to the satisfaction of the district judge,
were given a reprieve by Wards Cove. Now the plaintiffs will have to
mount evidence to show that the city’s methodology was
unreasonable. Given the fact that many other testers use a similar
approach, the plaintiffs may have difficulty meeting this burden.

Ross v. Buckeye Cellulose Corp. The other case I want to discuss
today, the one in which the Court held in favor of the plaintiffs, is Ross
v. Buckeye Cellulose Corp.11 Buckeye Cellulose, a division of Procter
& Gamble, makes the materials that go into disposable diapers. The
plant was established in 1979, when Pampers were becoming popular.
In setting up the new plant, the company adopted a number of
innovative personnel practices. Among other things, it established a
system of career planning, whereby each employee’s performance
levels, interests, and goals would be assessed in assigning an
individual pay-curve level. The company developed specific
methodologies for providing point values to the various skill areas and
“forced ranking” that limited the proportion of employees assigned to
each level of ranking. In 1982 Buckeye Cellulose began to administer
oral examinations to assess employees’ progress in their career plans.
The oral examinations were challenged as arbitrary and subjective.
Among the problems cited were that the examiners were not required
to use the established specific guideline questions; the examinations
were not formally recorded; and the final rating was based not only on
the employee’s performance on the oral examination and on-the-job
performance, but also on the “gut feeling” of the reviewers.

In response to production and cost problems, the company in 1984
changed its personnel selection system and dropped most of the career
development plans, including the oral examination system. A new
system based on written examinations and more objective
measurements of performance was adopted. This system was
challenged by a group of Black employees and the case went to trial in
1988.

Looking primarily at the improved post-1984 system, the Court held
that plaintiffs had not met their Wards Cove burden of showing that
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the system lacked legitimate business justification. At this point,
however, the case took on an interesting twist. The Court held that
although plaintiffs did not provide sufficient evidence to undermine
the defendants’ business justification for the challenged practices, they
would nevertheless prevail under the third prong of the Title VII
standard, because they had shown that there was an “alternative”
methodology the defendants could have adopted, one having a lesser
disparate impact on minorities.

This alternative methodology standard had always been available to
plaintiffs under Title VII doctrine, but in years past it was rarely
invoked. Few, if any, plaintiffs were able to show that valid
alternatives were available which both met defendants’ legitimate
business needs and had a lesser disparate impact on minorities.12

Actually, Wards Cove appeared to have made the likelihood of any
plaintiffs prevailing on this point even more remote, since the Court’s
opinion stated that any alternative practices which a plaintiff might
propose must be “equally effective” as the one being challenged and
that “cost or other burdens” must be considered in assessing such
effectiveness.13

The district court in Buckeye Cellulose, however, found a creative way
to satisfy even the toughened Wards Cove requirements for the
alternative standard. It identified an “alternative” system that the
defendants themselves acknowledged more effective and less costly
than the practices being challenged—namely the company’s own post-
1984 improved personnel system. (The Black employees had focused
their challenge against the old pre-1984 system because, although
making improvements in recent years, the company had not adjusted
the back pay and career progression patterns to nullify the impact of
the earlier practices.)

In one sense the Court may have imposed an impossible burden on the
defendants: They were being held liable for not using in early years a
system that did not exist, or was not known to be better, until the later
years. The Court’s probable intent was to indicate that the company
should have known that the practices it first instituted were invalid; or,
if it did not know this until later, it should, on its own initiative, have
adjusted the employees’ pay status and promotional rights to reflect
the results of the improved system. Although the logic of this approach
is plausible, as a judicial precedent, it could have the actual effect of
discouraging employers from developing and implementing improved
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tests and personnel practices for fear that their ability to do better in
the future will be cited as evidence for not doing better at an earlier
stage.*

In any event, whatever the long-term implications of the doctrinal
twist the Buckeye Cellulose court gave to the alternative standard, the
case well illustrates the fact that even under the “relaxed” Wards Cove
standards, plaintiffs who convince a judge that the equities should be
with them still have adequate tools to prevail in a Title VII action.

A Word to Test Developers and Test Users
What does all of this mean in practical terms for test developers and
test users? Clearly, as long as the Wards Cove standard prevails (that
is, as long as the new Civil Rights Act does not become law), plaintiffs
will bear a higher burden of proof in Title VII cases. Employment
discrimination suits will not disappear, however, nor will plaintiffs be
deprived of effective litigation tools to challenge substandard testing
practices.

The best advice I can give you under these circumstances is to take
pains to ensure that your tests and other employment selection devices
are properly validated under the applicable EEOC and APA standards.
If that is done, you should prevail in a court action, whatever the
technical state of legal burdens of proof are at the time of trial. Proper

                                                          
*One of the other five cases in our sample in which plaintiffs prevailed was also
based on the available “alternative” doctrine. Bridgeport Guardians Inc. v. City
of Bridgeport, 735 F. Supp. 1126 (D. Conn. 1990) alternative practice of
“banding” names on eligible list rather than selecting names in rank order could
have achieved result of promoting qualified persons without racial impact. See
also Zamlen v. City of Cleveland, 900 F.2d 209, 219–220 (6th Cir. 1990).
(Court discussed “alternative system” of eliminating bonus points for minorities
and veterans, but concluded that such a change would not help women
plaintiffs in this case.) There are indications, therefore, of a post–Wards Cove
trend for courts to consider closely actual or possible modifications of
defendants’ own practices as providing “available alternatives” which would
entitle plaintiffs to prevail under the third prong of the Title VII proof standards
even if they have not been successful on the second prong.
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professional practice cannot immunize test users from being sued in
our litigious society, but it can substantially increase the likelihood of
their emerging from the courtroom unscathed.

Notes
1  The president did in fact veto the Civil Rights Act of 1990. It has been

reintroduced as H.R.–1 at the beginning of the 1991 Congressional
session.

2 490 U.S. 642 (1989).
3 490 U.S. at 663, n.4 (Stevens, J. dissenting).
4 42 U.S.C. Sec. 2000e.2(h) (emphasis added).
5 401 U.S. 424 (1971).
6 487 U.S. 977 (1988).
7 This data was originally quoted in M. Rebell & A. Block, Competency

Assessment and the Courts: An Overview of the State of the Law 13, 22
(ERIC No. ED 192–169) (1980). The cases analyzed during the period
1971–1979 were selected from appropriate headnotes in the CCH
Employment Practices Guide and in annotations to the United States Code
Annotated. The 1989 and 1990 cases discussed in the text were selected
by appropriate searches through the Westlaw legal data base system.

8 26 U.S. 229 (1976).
9 881 F.2d 382 (7th Cir. 1989).
10  881 F.2d at 384.
11  733 F. Supp. 344 (M.D. Ga. 1989).
12  For a discussion of the pre–Wards Cove state of the law on this point,

see Rebell, “Legal Issues Concerning Bias in Testing” 1, 8–9 in Bias
Issues In Teacher Certification Testing (Allan, Nassif & Elliot, eds.,
1988).

13 490 U.S. at 661.
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