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It’s been my privilege for the last few years to provide an annual legal
update on developments affecting the area of testing at this NES
Chicago conference. Those of you who were here last year may
remember that I ended on something of a note of coming attractions.
We had talked then about the Civil Rights Act of 1990, which at that
time had passed both houses of Congress and was awaiting the
president’s decision. Last year, I advised you to watch to see whether
the president vetoes the Civil Rights Act, whether Congress overrides
the veto, and what the legal climate would be this year in the wake of
that heavy decision.

Status of the Civil Rights Bill
A few days after the October 1990 NES conference, the president did
in fact veto the Civil Rights Act of 1990. Congress tried to override it;
the vote lost by one vote in the Senate. Despite the fact that the veto
was not overridden last year, the civil rights bill is still an active issue
at this time.

The House again took up a version of the civil rights bill last summer.
In fact, the number on the bill is H.R.-1 and it’s now called The Civil
Rights and Women’s Equity Act of 1991. It was the first bill
reintroduced into the House at the beginning of the session in January,
an indication of the fervor and continued strong support for the bill
this year.

This year the bill passed 273 to 158 in the House; that was somewhat
short of the two-thirds they would need to override a new veto. The
bill is pending in the Senate now. There are various versions being
batted back and forth. Therefore, I cannot clearly report to you on what
version of the bill may pass and whether the Wards Cove1 case, which
is the underlying concern that we had in last year’s discussion of the
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legal climate, is going to be the law of the land in the future or not. So
my task of discussing recent legal developments is a bit tricky because
recent legal developments will be very much influenced by whether
Wards Cove, this key 1989 Supreme Court case that the majority of
Congress is clearly working to overturn, will remain viable.

In the current version of the civil rights bill, there is a clause that says
in effect, “If the act passes, any court orders based on Wards Cove and
the other cases that would be overturned by this bill retroactive to June
of 1989, can be vacated.” This is a disturbing possibility. It has now
been two and a half years since Wards Cove was decided, and if the
bill passes in its current form, it means many of the recent major legal
decisions, some of which are discussed in this paper, are subject to
reversal. In short, it is difficult to do preventative law planning in this
climate because it is hard to predict exactly what the law is going to be
a year from now.

Given this background, I will try to give you an overview based on my
prediction that some modified form of the Civil Rights Act will pass,
but probably not the current House version. If that happens, then I’ll
come back next year and remind you of my foresight. If I am wrong,
then I’ll have even more to talk about next year because the climate
will be very different.

The Civil Rights Act as It Applies to Testing
I want to explain what’s in the current version of the proposed civil
rights bill and its significance. Then, I’ll go on to discuss court
decisions of the last year and how I see them affecting the future of
teacher certification testing.

The Burden of Proof
This bill would overturn a number of Supreme Court decisions from
the 1988–1989 term, especially the one with which we are most
concerned—Wards Cove v. Atonio. The reason Wards Cove is
important is that it shifted the fundamental burden of proof in
employment testing cases away from the defendants, who in most
cases with which we are concerned, would be states, school districts,
or test developers, and back on to the plaintiffs, who have challenged a
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test or other employment selection device in a particular court case.
Whoever has the burden of proof is at a marked disadvantage if the
issues are ambiguous. And in testing, as you know, there is a lot of
ambiguity.

In essence, if it is a close call as to whether a particular testing
approach was properly validated or not, the question of who has the
burden of proof may well determine the outcome. To explain this more
specifically, let me refer to the landmark Supreme Court decision of
1971 known as Griggs v. Duke Power Company.2 That was the case
that first got the courts extensively involved with employment testing
and teacher testing issues. It was the case that essentially held that the
Civil Rights Act of 1964 covered cases where there was a disparate
impact on minorities, even if nobody had proven that the impact was
intentional. In other words, Griggs established court jurisdiction over
any test that had a heavy negative impact in statistical terms on the
passing rates of minority group individuals. And unfortunately such
disparate impact has been the result of a lot of wide-scale testing
practices over the last two decades.

Effects of Griggs
Griggs established a framework for applying the burden of proof that
can simply be stated as follows: If a plaintiff could show statistically
that there was a disparate impact on minorities, then the burden of
proof shifted to the defendant, who, at that point, had to show that
there was a “business necessity” for whatever assessment practice was
at issue. In testing terms, that meant the defendant had to show that the
test had been appropriately validated. That was how a business
necessity was established. If the defendant could not do that, the
defendant lost. If the defendant could do that, the plaintiff still had an
opportunity to come back to show that there was an alternative way—
presumably a better test—of accomplishing the purpose that would
have had a lesser disparate impact on minorities. Such an alternative
approach was, however, rarely established in any court case. In fact up
until 1989, I am not aware of any cases where the plaintiff ever
succeeded on that basis. Essentially, then, if the plaintiff could show
disparate impact statistics, the defendant had to prove that the test was
validated.
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The Significance of Wards Cove
Disparate impact. Griggs was the law up until 1989. What changes
did Wards Cove make? Well first of all, Wards Cove made it harder
for the plaintiffs to establish their statistical case of disparate impact. I
won’t go into the details of the doctrinal changes, but essentially the
main difference was that many courts in the past had held that a
showing of a disparate impact of a selection process as a whole would
invoke the Griggs doctrine. Wards Cove refined that position to say
that a plaintiff must pinpoint the precise part of the assessment process
that had the disparate impact. That obviously is a much harder burden
for plaintiffs; they have to come up with much more refined statistics
to show which part of the testing battery is actually having the
disparate impact.

Business justification. The second part of the Wards Cove test, which
is the most important one for our purposes, is that after the basic
burden shifts to the defendant (i.e., assuming the plaintiff has
established the statistics of disparate impact), Wards Cove requires the
defendant to show a “legitimate business justification”—instead of a
“business necessity.” These are just a couple of changes in wording,
but they are very significant changes. I think you can see the
difference just in direct common sense terms. Whether something can
be “justified” is very different from whether it is “necessary.” The
bottom line is that it is very much easier for a defendant to show
“business justification” than “business necessity.”

Once the defendant has shown a business justification (and by the
way, Justice O’Connor has indicated that in testing situations business
“justification” may mean something short of meeting the technical
requirements of test validation), then the burden shifts to the plaintiff
to show that the “business justification” is invalid for some reason. So
the defendant has a burden of what we call in legal parlance “going
forward,” but not a burden of “persuading.” If the defendant comes
forward with some credible indication that the action was reasonable
(and really what this is looking toward is a showing of a lack of
intention to discriminate—some reasonable business justification that
is not tainted with any apparent discriminatory motive), then the
burden is going to shift back to the plaintiff. At that point the plaintiff
has to show that there is something wrong with the business practice
or the testing practice. For our purposes, this means the plaintiff must
show that the validation processes are inadequate.
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Case statistics. Last year I had mentioned that we did a statistical
analysis of the first year and a half of the case developments under
Wards Cove and found a very interesting contrast. In the early 1970s,
in the immediate post-Griggs period, we had done an analysis of the
batting average of plaintiff/defendant wins. Then, the plaintiffs won
80% of the testing cases. In the immediate post–Wards Cove climate,
the plaintiff won 37 1/2% of the cases by our calculations. (And by the
way, in the recent testimony on the Civil Rights Act, I noticed that
Assistant Attorney General Dunne said that the Justice Department did
an extensive analysis a few weeks after my talk last year. They came
up with a figure of 40%, quite close to our findings.) I don’t want to
say all of that was due to Wards Cove versus Griggs because over the
20 years I think there was a vast improvement in testing practices.
Nevertheless, I think it dramatically states the point that Wards Cove
makes a difference.

Possibilities of Change
What will the proposed Civil Rights Act do about these changes?
Well, basically it would shift the burden of proof back to the defendant
and largely return to the situation as it was under Griggs. Some
commentators, however, have indicated that the language of the
present version that passed the House would in fact do a lot more than
re-establish Griggs. It would make the burden on the defendant even
heavier than it was in the past.

The language in the proposed act would return to that phrase “business
necessity,” overruling the Supreme Court’s “business justification”
alternative. The proposed act also goes on to define “business
necessity.” And there is a significant difference between this definition
and the one contained in Griggs. Griggs had said that once the burden
shifts to the defendants, they must establish a “demonstrable
relationship to successful performance.” Under the proposed Civil
Rights Act, however, business necessity would require a showing of a
“significant and manifest” relationship to the “requirements for
effective job performance.” The phrase “requirements for effective job
performance” is obviously quite a bit more biting. It may even
legislate a requirement for predictive validation, a more difficult
burden in many testing situations than the APA Standards currently
require. And I suspect that if the bill were passed in this form, it not
only would push the law much more in the direction of requiring
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predictive validation, but it also might be overruling the Washington v.
Davis3 case from 1976, in addition to Wards Cove. Davis allowed
some flexibility in validation requirements, permitting, for example,
correlations to training program validation, which would probably not
pass muster under the “effective job performance” standard.

The Bush administration has said that the current version of the civil
rights bill not only would return us to Griggs, but would impose on
defendants requirements that are heavier than those required by
Griggs. I think they have a fair point. On the other hand, the language
the Bush administration has put forward in their compromise version
provides less than the Griggs standard. The administration version
states that business necessity would mean a “manifest relationship to
the employment in question.” They have dropped the word
“demonstrable” and they have dropped the word “successful” from the
Griggs language. So I think the civil rights community is accurate in
their stating that the administration bill would not really return us to
Griggs; it would return us to something less than Griggs, from a
plaintiff’s perspective.

Quotas within the Civil Rights Act
I won’t bore you with more of this technical legal talk. I felt it
important to give you a little flavor of the technical issues because
although the political arguments and the headlines regarding the civil
rights bill speak in terms of “quotas,” what is really going on is this
technical dispute on how we are going to define business necessity. In
response to the administration’s “quota” changes, the congressional
Democrats did strengthen the general anti-quota language from last
year’s bill. Last year the proposed act said “nothing in the act shall
require or encourage quotas.” This year’s bill says “nothing shall
require, encourage, or permit a quota.” [emphasis added]

Interestingly, however, the proposed act, after stating that nothing in
the bill will permit quotas, contains a proviso which says that the bill
shall be construed to approve the lawfulness of voluntary or court-
ordered affirmative action plans that are consistent with U.S. Supreme
Court decisions and employment discrimination laws. Translated into
nontechnical terms, that means Congress, for the first time in the
history of employment discrimination laws, would go on record as
articulating and supporting specific affirmative action concepts. The
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affirmative action concepts we have had in the employment
discrimination area over the last 20 years have basically come from
Supreme Court decisions. If this language were to pass, Congress
would be accepting those court decisions and codifying them in the
statute. That would probably make it more difficult for the new
Supreme Court majority to overturn established affirmative action
cases.

Post–Wards Cove World
What I want to turn to now is what I call the content of the post–Wards
Cove world as it now exists, and as it will exist if the act doesn’t pass.
The extent to which the case law that I will now review will be
relevant in the future, will, of course, depend on the exact form the
new law will take, if it passes.

Recent Trends
I have already indicated that there has been a trend toward more
defendant victories since Wards Cove. Obviously, if you shift more of
the burden of proof to plaintiffs, it will be harder for them to win.
Another anticipated trend that a review of specific cases upholds is
that it is much harder for plaintiffs to make the initial statistical
showing of disparate impact under Wards Cove. Overall, this means
the plaintiff groups, who tend to look to the courts for relief when they
see adverse impact, are being a bit more careful in choosing cases to
initiate. I think they are going to invest their time and resources in
fewer cases. That probably is one of the things that the Supreme Court
had in mind in articulating the standards in Wards Cove.

Another interesting trend that I have noticed in looking at the cases
over the last year is that the Wards Cove doctrine is being applied
retroactively—retroactively meaning that remedial orders that came
out of court decisions from five years ago, ten years ago, etc., are
being revised. These revisions, of course, tend to favor defendants
and those involved in testing implementation. An example of this is
a police testing case, Police Officers for Equal Rights v. City of
Columbus.4 Recently, the Sixth Circuit Court of Appeals reviewed a
1985 order in that case that had set up a mechanism for validating
future tests. Last year, the Appeals Court rewrote those standards and,
in essence, made them easier on the defendants, in line with the change
of burden under Wards Cove.



REBELL

10

Clearly, then, the overall trend is that life is going to be easier for
defendants in testing cases in this new post–Wards Cove world. On the
other hand, litigation developments are never unilinear; there are
always some cross currents and back currents. In political terms you
might say that even though we have a heavily conservative majority in
the Supreme Court, there are still many nonconservatives in the district
and in appellate courts, and they retain a lot of discretion on how to
apply the new standards. Some of the lower court cases are developing
interesting new doctrines that give back to plaintiffs some of the
advantage that Wards Cove seemed to take away.

Case Example
Tripod of standards. The main case that I have in mind regarding
“cross currents” was also a police case, but one that is very analogous
to teacher certification testing. If you remember, my overview
description of legal standards in testing cases discussed a tripod
standard. The third one I told you had rarely, if ever, been invoked in
the past. This third standard states that if defendants have proved their
case and shown that a test was validated, the plaintiff has another
opportunity to come back and establish that there was an alternative
way to accomplish the same end that had less impact on minorities.
Recall that I also mentioned that before Wards Cove, I never saw a
case where the plaintiff prevailed on this alternate standard.

Now the conventional wisdom is that Wards Cove made it even harder
for the plaintiff to prevail under the third standard. In Wards Cove, the
Supreme Court said specifically that in assessing an alternative
method, the courts can properly look at cost as a factor. Explicitly
permitting cost to be a consideration is very significant because, for
example, even if plaintiffs show the availability of another testing
approach, its cost could be said to be excessive. The Supreme Court
seemed to be saying “we are not going to insist that a test user must
bear any burden, pay any price, to find a better test.” In short, then,
commentators assumed the Court was conveying the message that it
will continue to be very, very difficult for plaintiffs ever to prevail
under this “alternative-way-of-testing” approach.

Alternative testing approach. Surprisingly, there have, however, been
a few cases where for the first time, plaintiffs have prevailed under the
alternate test standard. A prime illustration is the Bridgeport
Guardian’s5 case from Connecticut, which was upheld by the Second
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Circuit Court of Appeals this past year. This case concerns an
examination for police sergeants, which is fascinating for a number of
reasons. The city there used a number of interesting oral assessment
techniques, which were upheld by the Court and perhaps presaged the
standards that courts will apply more generally in the future with these
nontraditional paper and pencil tests. Although the Court said that
these techniques were validated, however, the plaintiffs argued that
even if this was a valid test, there were better ways of doing these
kinds of assessments.

First, plaintiffs put forward the video simulations. They had some data
that showed that in similar testing situations, video simulations were
used, and there was a lesser disparate impact on minorities. The
defendants stated that they considered using video simulations, but
their costs would have doubled. Citing Wards Cove, the Court
acknowledged that costs can be taken into account and therefore held
that even if video simulations might be better, the defendants would
not be forced to use them. So the plaintiffs lost on that claim.

Alternative to cut scores. Next, the plaintiffs brought up the issue of
the cut scores. This was a rank order examination, and one of the
reasons that no minorities were likely to be appointed was that even
though a few minority individuals had passed, they were not among
the top 19 people who were set for immediate appointments. Rank
order therefore made a big difference in practice in this situation.

The plaintiffs then put forward an interesting claim. They said there is
an alternative available to using rank order scoring and that alternative
is the concept known as banding. “Banding,” as the court defined it, is
a “technique that selects a range of scores whose differences are not
statistically significant and, within that band range, provides for
promotions of candidates on the basis of considerations such as race or
ethnicity, gender, work experience, past job dependability, and other
factors that the hiring authorities deem pertinent.”6 In other words
instead of a strict rank order process, you utilize a band of five points,
for example, in which ten people may fall. Each of these ten would
then be considered to be equivalent in terms of qualifications. Since
you can then appoint any of those ten, affirmative action concepts can
be applied in making the actual choices. Obviously, if banding like this
is used, a lesser disparate impact on minorities is likely to occur. So it
is an available alternative that doesn’t cost anything—a very ingenious
tool for plaintiffs in the post–Wards Cove world. In this case, the
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courts agreed that banding was a reasonable alternative and that the
city should have used it for scoring this test. So the interesting result
was that, despite Wards Cove, the plaintiffs prevailed under that third
prong. And there have been indications in some other cases that this
kind of creative way of putting something of the burden back on the
defendant is being pressed by some plaintiffs and adopted by some
other courts.

Merit Pay Scheme
A review of testing cases decided over the past year reveals a number
of other interesting developments. The cases reveal a definite trend to
use more performance assessments, or more oral scenarios, and a lot of
in-basket-exercises—what you might expect in light of trends in test
development. I also want to mention the first major federal court
decision I have noted on the career ladder merit pay scheme situation,
Roundtree v. Fairfax County School Board,7 coming out of the Fourth
Circuit, Virginia, in 1991.

This case was a frontal attack on a merit pay scheme. Classroom
observation assessments, which constituted the essence of the
evaluation scheme there, had a disparate impact on minorities. But the
Court did not reach the merits of the issue there because it applied the
doctrine of the Patterson v. McLean Credit8 case (another one of the
cases from the 1989 term, which may be reversed by the proposed
Civil Rights Act), which made it very hard for plaintiffs to prevail.
That case stood for the point that if there is so-called “postcontract
discriminatory conduct,” it will not be reviewed by the courts. This
means that if an original contract is not discriminatory, but some
aspects of its implementation are, the Court is not going to look into
whether there was discrimination in the follow-up phase. Thus,
implementation of the merit pay scheme in Roundtree was held
immune from judicial review. If that civil rights bill passes, the
Patterson case would also probably be overruled. You might then have
very different results in cases like this.

Significance for Teacher Certification Testing
Let me home in at this point on the significance of these general
developments for teacher certification testing. Overall, I have
emphasized that the climate is more favorable for test developers and
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test users in the post–Wards Cove world. But as I indicated by the
Bridgeport banding case, judicial scrutiny of testing practices will not
disappear. In fact because of a case the Supreme Court decided the
year before it decided Wards Cove, namely Watson v. Fort Worth
Bank & Trust,9 the courts’ jurisdiction over testing cases may actually
expand significantly.

Watson held that in addition to objective paper and pencil testing,
Title VII also covers what the Court calls “subjective testing.”
Essentially this means that all of the new innovative nonstandardized
techniques—the performance assessments, oral scenarios, video
simulations—are now subject to Title VII judicial review. So although
the applicable legal standards may be somewhat easier, the range of
judicial jurisdiction will be somewhat larger.

Opportunities for Re-thinking
These changes in the legal climate present an opportunity for some
important re-thinking about the applicability of the Title VII job
relatedness and job analysis standards to teacher certification and
testing. What is at stake here is the possibility that traditional
understandings of job analysis requirements may impede the ability of
a state education department to implement certain major changes in
teaching practices and in related teacher certification requirements. For
example, a state education department may want to add computer
literacy to the requirements for certification of its teachers. If a classic
job analysis was done, the results might show that 90% of effective
teachers on the job now are not computer literate. Therefore, the state
might not be justified in adding computer literacy as a certification
requirement because there would be no “demonstrable relationship” of
this skill to performance on the job.

Liberal arts testing. An even clearer example, a live example, is what
New York State is trying to do with its major innovation that will
include, effective 1993, liberal arts competency as a certification
requirement. I think a very interesting question arises as to whether
this change can be justified under traditional job analysis approaches.
If all the teachers in New York State (or any stratified sample) were
surveyed, I don’t know whether a direct correlation could be shown
between success on a test of liberal arts cognitive thinking and
demonstrable measures of effective performance on the job.
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I would assume that the state would argue that in a licensing and
certification exam, you are not just looking for a direct correlation
with existing job requirements. A state education department, which
has jurisdiction over the entire educational framework, has a public
policy responsibility to look not only at what is presently going on in
the classroom, but also to look at future directions—future directions
for educational standards from K through 12 and for curricula at
teacher training institutions. A state education department should
consider the needs of the educational system as a whole. Its public
policy responsibilities are much broader than the specific job sector
concerns that are relevant to the typical industrial psychology model
upon which most Title VII job analysis thinking is based.

This is a very fundamental issue. It relates not only to New York. I
know that when Texas was designing its new tests a few years ago, it
decided to base some of its objectives on essential elements spelled out
in the regulations rather than on objectives emerging from job
analyses. This practice raises similar issues. What I am suggesting is
that the changing legal climate provides a good opportunity to bring
this issue to the fore and ask directly whether Title VII’s job analysis
standards should apply to licensing and certification situations, and
particularly to teacher competency testing.

EEOC Guidelines and Title VII
I think many of you are aware of the fact that the EEOC guidelines,
the major set of legal standards in this area, state that licensing
certification authorities are covered to the extent that licensing and
certification are “covered by equal employment opportunity law.” This
means that the guidelines apply to the extent that court cases say Title
VII applies. The court cases, however, are split. In some states the
courts have held that the law should apply because they consider a
state education department an “employer” under Title VII. Courts in
other states have held that state departments are not “employers” under
Title VII. Overall then, it is not clear whether the EEOC guidelines
technically do apply or don’t apply. As a matter of caution and
prudence, most lawyers, myself included, have advised people who
ask this question to assume that teacher certification tests are covered
by Title VII. Where there is ambiguity, state officials tend, for good
reason, to act with caution.
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What I am now suggesting is that even if you assume that you
are covered by Title VII, the new Wards Cove standards may provide
a basis for establishing to the courts’ satisfaction that there is
a legitimate business justification—or perhaps even a “business
necessity”—to base teacher certification tests at least partially on
emerging educational standards, rather than on traditional classroom
activities.10

The Challenge
The challenge in this new way of considering legal standards for
teacher certification testing is to develop criteria that will include a
proper balance of emerging educational standards and traditional job
relatedness notions. Job relatedness is still important. The point is that
other factors also should enter into the equation. We need therefore to
think through questions such as the following: What does “the duty to
protect the public” mean in this context? Which public are we talking
about (e.g., teachers? children receiving teaching services? the
colleges and training institutions?)? What is the state’s responsibility
for meeting future needs? For protecting the job security of teachers
presently on the job? What is the local school district’s responsibility
as an employer, in contrast to the state education department’s
responsibility as a certification agent? How much time should be
allowed to implement new policies? In short, a new framework needs
to be developed that will allow us to consider not only what is
happening on the job, but also what is happening with state of the art
professional thinking, what is happening in the teacher training
colleges, and what is happening in the overall development of state
educational policy.

In sum, we should utilize the opportunity created by this changing
legal climate to free teacher certification testing from the rigid
constraints of traditional Title VII job analysis requirements. This
doesn’t mean there will be no legal accountability. It means instead
that test users will be subject to standards related to legitimate public
policy concerns and reasonable professional practices that are
implemented in a nondiscriminatory manner. In short, it means being
held accountable to relevant standards that will promote improved
testing practices.
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