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Teacher Performance Assessment:
The Changing State of the Law

Michael A. Rebell

Professional practice regarding the assessment of teacher perform-
ance is in a state of transition. In the past, most teacher evaluation
practices had been held in low regard. Researchers concluded that,
generally speaking, traditional evaluation practices were simplistic,
purposeless, and overly subjective (Cruickshank & Haefele, 1990). A
number of significant current initiatives, such as the projects of the
National Board for Professional Teaching Standards, the Stanford
Teacher Assessment Program, the New York State Teacher
Certification Examinations Program, and the Connecticut Department
of Education, are trying to overcome this legacy by identifying
characteristics of effective teaching and assessing them through
sophisticated performance-based techniques such as semistructured
interviews, portfolios, “in-basket” activities, and videotaped demon-
stration lessons.

Perhaps not surprisingly, the state of the federal law relevant to teacher
performance assessment is currently also in transition. Although
education is primarily a state responsibility within the American
federal system, the major class action litigations that have had the
greatest impact on psychometric practices have arisen in the federal
courts. State statutes and case law have provided a modest degree of
oversight of teacher evaluation standards (Rebell, 1989), but most of
the legal standards that have influenced psychometric thinking have
resulted from the enforcement of Title VII of the 1964 federal Civil
Rights Act in cases involving claims of employment discrimination
against African Americans, Hispanics, or women.
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Title VII class actions traditionally focused almost exclusively on
“objective,” standardized employment selection practices such as
multiple-choice, paper-and-pencil tests, or diploma requirements. Only
a relatively few cases involved performance assessment issues.
Typically these involved supervisory judgments that were
impressionistic or based on rating systems that involved no explicit
assessment criteria or rater training (see, for example, Rowe v. General
Motors Corp., 1972). The courts invalidated these practices with little
hesitation and with little discussion. Judicial skepticism was
particularly aroused in these cases when no minorities served as
evaluators in the process (see, for example, Fisher v. Proctor &
Gamble Manufacturing Co., 1980).

The U.S. Supreme Court also had invalidated a system based on
obviously inadequate, subjective supervisor rankings in an industrial
job setting more than a decade ago (Albermarle v. Moody, 1975). Until
very recently, however, the High Court had not made clear whether the
full thrust of Title VII disparate-impact, employment discrimination
standards would be applied in cases involving judgmental performance
assessments. Lacking clear direction from the Supreme Court on this
issue, the lower federal courts had been split in their decisions, and the
outcome of a particular litigation often would depend on the
geographic location of the court. (Compare Pouncy v. Prudential
Insurance Co. of America, 1982, with Green v. USX Corp., 1988.)

In 1988, the Supreme Court definitively held in Watson v. Fort Worth
Bank and Trust that Title VII disparate-impact standards would
henceforth be applied to assessments otherwise covered by Title VII
which involved discretionary judgments or “subjective” employment
selection practices. The assessment issues presented in Watson were
relatively straightforward, but the implications of the ruling are
complex and highly significant. The plaintiff in Watson was a black
woman who had applied for promotion as a supervisor and had been
passed over four times. Although she could not prove that the bank
had intentionally discriminated against her, she was able to establish a
statistical pattern indicating that very few blacks had been promoted
by this company. Promotion decisions were based on supervisory
judgments, informed primarily by the supervisor’s general “acquaint-
ance” with the candidates and the nature of the job to be filled. These
subjective processes were rudimentary: apparently no professional job
analyses or validation studies of any kind had been undertaken, and
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there was no attempt to establish rating scales or inter-rater reliability
methodologies. Given these inadequacies, once the court decided to
scrutinize these procedures, the defendant’s impressionistic promotion
process clearly could not pass muster.

The Supreme Court was, however, well aware of the precedential
significance of its ruling. Although the blatantly inadequate procedures
in Watson did not provide an ideal setting for a thorough consideration
of the complex psychometric and legal issues raised by judgmental
performance assessment techniques, the parties and the American
Psychological Association, which filed an amicus brief, had made the
Justices well aware of the profound psychometric issues at stake.

Justice O’Connor’s opinion for the Court candidly set forth the
competing public policy considerations. On the one hand, she noted an
apparent trend toward increasing reliance on nonstandardized,
judgmental assessments by large-scale employers. Although some
psychometricians might view this as a favorable development,
skeptical attorneys tended to equate “judgmental” with totally
“subjective” and assumed that many employers were avoiding the use
of paper-and-pencil tests solely to immunize their hiring decisions
from the judicial scrutiny that standardized tests having adverse impact
on minorities necessarily would trigger.

On the other hand, the defendants argued that the validation standards
set forth in the Standards of the American Psychological Association
(APA) (and incorporated in the guidelines of the Equal Employment
Opportunity Commission [EEOC]) could not in fairness be extended
to nonstandardized testing processes. The current state of psycho-
metric practice, they argued, would not permit measurable validation
of many judgmental techniques. If “subjective” processes were to be
held to the same standards as “objective” tests, virtually every large-
scale testing practice that resulted in an adverse impact on minorities
would automatically be invalidated. In order to avoid costly and
inevitably unsuccessful litigations, the argument continued, employers
would implement hiring quotas so that the adverse impact that triggers
judicial review would not occur.

Having weighed these competing policy considerations, the Watson
Court unanimously decided that Title VII standards must apply to
nonstandardized assessment practices. Justice O’Connor’s opinion
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concluded that the Supreme Court’s prior Title VII decisions “could be
largely nullified if disparate impact analysis were applied only to
standardized selection practices.”

What is the significance of the Supreme Court’s emphatic decision to
extend Title VII jurisdiction to the full range of performance
assessment practices? If the general state of professional practice is
still as low as commentators have indicated in recent years, the
immediate result may well be the invalidation of a large number of
evaluation practices. On the other hand, although courts will
undoubtedly scrutinize more closely evaluation assessment practices
that are brought to their attention, it is not clear that a significant
number of teacher evaluation practices will actually be the subject of
litigation.

There are two reasons for this. First, since one of the major problems
with many traditional evaluation systems is that they lack rigor, few
teachers actually receive negative ratings that have substantial
penalties. If few teachers are aggrieved, not many cases challenging
evaluation systems will be brought before the Courts. Second, since
Title VII is an anti-discrimination statute that applies only to protected
minorities and women, extensive judicial intervention is not likely to
occur unless clear patterns of adverse impact on large numbers of
minorities and women result from particular evaluation practices.

If the present reform movement gains strength and new, more rigorous
performance-based assessment practices become widely implemented,
however, extensive judicial scrutiny of teacher evaluation practices
under the Watson standard may occur (if there is continuing adverse
impact on minorities and women). Ironically, then, only if the state of
the art in teacher performance assessment substantially improves are
the courts likely to obtain extensive jurisdiction and closely scrutinize
teacher evaluation systems.

The significant question for analysis, then, is what standards the courts
are likely to apply if they have occasion to review state-of-the-art
performance assessment techniques. Defendants in Watson expressed
great apprehension that if traditional Title VII standards (which to a
large extent incorporated the detailed validation requirements of the
EEOC guidelines and the APA Standards) were applied to judgmental
assessments, employers would almost invariably lose in litigation.
Although the APA’s amicus brief argued that “subjective selection
devices can be scientifically validated” (APA, 1987, p. 2), the
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authorities cited for this proposition, by and large, were research
findings that had not yet been extended to the operational test
development and implementation stages.

A major conceptual problem in attempting to validate judgmental
teacher assessment practices is that there is a fundamental lack of
consensus on what constitutes good teaching (Johnson, 1981; Wise et
al., 1984) and on the extent to which research-based indicators are
appropriate criteria for evaluation (Scriven, 1990; Peterson, Kromney,
& Smith, 1990). Lack of clarity on the criteria against which
performance should be measured makes traditional job analysis
techniques, criterion measurement approaches, and other validation
practices normally used with standardized paper-and-pencil tests
difficult to apply in this context.

Recognizing the problems with attempts to apply traditional validation
techniques to performance assessment, many of the new reform
approaches seek to achieve objectivity and validity through carefully
defined, multidimensional judgmental techniques that attempt to
capture “richly developed portraits of expertise in teaching”
(Schulman, 1987, p. 1). These approaches tend to avoid checklists of
measurable aspects of behavior and emphasize rating techniques that
allow for a diversity of acceptable practices (Evertson & Burry, 1989;
Haertel, 1990, pp. 287, 291). The key legal issue here is whether the
courts will give the professional latitude to develop and improve these
innovative new approaches.

There are a number of indications that the answer to this question may
be affirmative. Significantly, in the Watson decision itself, Justice
O’Connor, joined by three of her colleagues, explicitly sought to ease
employer apprehensions by discussing in some detail the standards
that should be applied in judgmental assessment cases. She
specifically stated that her intention was to provide some assurance
that extension of Title VII disparate-impact requirements to
nonstandardized assessment techniques need not have “any chilling
effect on legitimate business practices.”

In this regard, Justice O’Connor first emphasized that a plaintiff would
be required to show not only that the challenged employment selection
systems had an adverse impact on protected groups, but also that the
specific employment practice challenged was actually responsible for
the adverse results. Second, Justice O’Connor indicated that she would
not expect the full weight of the EEOC guidelines and APA standards
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necessarily to be applied to all nonstandardized assessment techniques.
She stated that it is “self-evident” that many jobs, such as those
involving managerial responsibilities, require personal qualities that
“have never been considered amenable to standardized testing.” The
implication would seem to be that the courts should give more latitude
to those who attempt in good faith to assess these qualities (see
Bartholet, 1982).

Justice O’Connor also went so far as to state that “formal validation
studies showing that particular criteria predict actual on-the-job
performance” are not always required even in Title VII cases involving
standardized or objective tests. She cited as one illustration the
Supreme Court’s 1976 decision in Washington v. Davis, a police
testing case in which the court declined to follow the strict
requirements of the EEOC guidelines. In Davis, the court accepted a
correlation between an entrance examination and successful
completion of a training program, rather than strict job-related
validation as required by the EEOC guidelines, noting that there was
an obvious, common-sense connection between performance in a
training course and performance on the job. Another example cited by
Justice O’Connor was Zahorik v. Cornell Univ. (1984), a tenure award
dispute in which the court held that the criteria used by the university,
“however difficult to apply and however much disagreement they
generate in particular cases, are job-related. . . [and] lead to decisions
which are difficult for a court to review.”

Finally, and perhaps most significantly, Justice O’Connor
recharacterized the burden-of-proof standards that should apply in all
Title VII litigations—that is, those involving both “objective”
standardized tests and “subjective” judgmental assessments—in a
manner more favorable to defendants. Her position on this point
received the imprimatur of a majority of the Court a year later in
Wards Cove v. Atonio. This means that the new burdens of proof in
Title VII litigations, which are more favorable to defendants, are now
the definitive mandate of the Court.1 For this reason, a brief discussion
of this burden-of-proof issue is in order.

The traditional burden of proof in Title VII cases was articulated in
1971 by the Supreme Court in Griggs v. Duke Power Co. Griggs
established the broad jurisdiction of the federal courts in Title VII
cases by holding that statistical indications of adverse impact on
minorities would trigger judicial scrutiny, even if there had been no
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proof of any actual intent to discriminate. Under the Griggs standards,
the plaintiffs had the burden of producing statistical evidence to
establish adverse impact on a protected minority. Usually this was
accomplished by satisfying the “four-fifths rule” articulated by the
EEOC, under which a minority pass rate that is less than 80 percent of
the majority pass rate is sufficient to trigger judicial scrutiny.

If the plaintiffs established such a statistical pattern of adverse impact,
the burden would then shift to the defendants to show a “business
necessity” for the challenged practice, and that it had a “manifest
relationship” to the job—that is, that it was valid. This often was a
difficult burden to meet, especially since in decisions subsequent to
Griggs, the detailed EEOC and APA validation standards tended to be
rigorously applied (Rebell, 1989). If defendants proved that their test
was valid, the burden would then shift back to the plaintiffs, who
could still prevail if they could prove the existence of an alternative
approach with a lesser disparate impact on minorities which the
employer had chosen not to use.

The Watson and Wards Cove decisions modified the traditional
burdens of proof in the following way. Plaintiffs are still required to
establish a threshold showing of adverse impact through statistical
evidence. (Language in Justice O’Connor’s Watson opinion, however,
de-emphasized the significance of the EEOC’s four-fifths rule and
indicated that assessment of adverse impact might now be more of a
case-by-case discretionary determination of the District Court judge.)
At that point, the burden shifts to the defendant to produce evidence of
a “business justification” for the challenged practice—for example, to
come forward with some evidence indicating that the assessment
practices are valid. If defendants meet this burden of “going forward,”
it is then the plaintiff’s responsibility to prove that the test or
assessment in fact is not valid or that a better available alternative was
not used.

Generally speaking, this will mean that if defendants can show that
professional validation practices have been utilized in good faith, the
burden will shift back to the plaintiffs to show that there were flaws in
the methodology or its application, and that the assessment practice
was not in fact adequately validated in accordance with APA standards
or other generally accepted psychometric practices. In short, whereas
in the past defendants had to prove that an assessment practice was
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properly validated, now plaintiffs must prove that it was not properly
validated. This seemingly subtle difference can dramatically change
the outcome in a closely contested litigation.

Taken together, the language in Watson, which seeks to reassure
employers of the Court’s awareness of the difficulties involved in
assessing “personal qualities” in managerial and professional jobs, and
the Wards Cove holding that eased the burden of proof on employers
in general, leads to the conclusion that by and large the federal courts
in future Title VII cases are likely to be flexible in their application of
traditional validation requirements to new judgmental assessments.
Adverse impact on a plaintiff class is likely to be balanced against
legitimate business practices undertaken in good faith by public or
private employers (Abernathy, 1990). This may indeed mean that the
federal courts will permit reasonable latitude for good faith
development and implementation of new assessment techniques which
have strong professional support.

The initial decisions of the lower federal courts in the first year since
Wards Cove support this prediction. Plaintiffs continue to prevail in
Title VII litigations that involve grossly inadequate assessment
practices. For example, in one recent case, the Court invalidated oral
examinations that had no set questions, no criteria for weighting
performance on various parts of the exam, and that allowed raters who
missed one or more sessions of a three-day examination battery to
grade the candidates’ overall performance anyway (Allen v. Seidman,
1989). In other situations where defendants attempted to implement
new state-of-the art techniques, however, the courts were supportive of
the practices, even if particular parts of the overall process raised
particular concerns.

A case in point is Bridgeport Guardians v. City of Bridgeport (1990),
which involved assessment practices for promotion to the rank of
sergeant in the Bridgeport, Connecticut, police department. In addition
to challenging (unsuccessfully) the written part of the testing process,
plaintiffs attacked three aspects of the oral assessment process. The
oral battery required candidates to respond, before a panel of three
raters, to ten specific scenarios designed to test skills and abilities not
measured by the written test. The court noted that the raters had been
provided with a scoring key for evaluating answers and had been
trained beforehand. With the exception of the chairperson, the
panelists were rotated to prevent the raters from becoming too



Teacher Performance Assessment: The Changing State of the Law

11

accustomed to each other. Also, in order to alleviate any problems of
disclosure of scenarios over the course of the two-and-a-half-day
testing period, alternative wording was used to vary the scenarios
without changing their substantive content. Finally, for appeal
purposes and in order to provide an accountability check on the raters,
the candidates’ responses were audiotaped.

Plaintiffs’ challenge was based on four main grounds: (1) the absence
of minority panelists among the raters; (2) utilization of certain
scenarios to account for a disproportionate share of a candidate’s
score; (3) permission for oral examiners to collaborate with each other
in their ratings; and (4) the fact that some of the questions and answers
were leaked to individuals who had not yet taken the test.

The Court expressed concern about the absence of minorities among
the 27 panelists. It credited, however, the results of a multiple-
regression analysis that showed a high correlation between candidates’
scores on the written examination with their scores on their oral
examinations, concluding that the race of the panelists did not appear
to make a significant difference in the actual outcome of the
examinations. The regression analysis also satisfied the Court that the
day the oral examination was taken was of slight predictive
significance. (The Court also stated that defendants’ requirement that
candidates sign a sheet forbidding disclosure of the test materials,
under threat of penalties for such disclosure, indicated that defendants
had taken all reasonable steps under the circumstances to limit any
significant item disclosure problem.)

In regard to the weighting of responses to the different scenarios, the
Court accepted defendants’ rationale that scenarios designed to contain
a larger number of questions and responses should appropriately be
given more weight in the overall rating. Finally, the Court also
accepted defendants’ explanation that collaboration among raters was
a valid practice, since its intent was to reduce individual rater bias.
(The effect of collaboration among raters was also lessened by the fact
that they rotated among the different panels.)

In general, the Court’s approach in Bridgeport Guardians reflected a
sophisticated understanding of both the impact of certain testing
practices on minorities, and of what reasonably can be expected of test
users who are trying in good faith to improve their assessment
practices. It is perhaps significant that in the entire discussion of the
oral assessment practices in Bridgeport, there was no mention of the
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EEOC Guidelines or the APA Standards. This may be an indication
that in cases involving new judgmental assessment practices, courts
are likely to rely less on the traditional validation benchmarks and
more on the particular facts and the particular professional judgments
that are introduced in the immediate case.

The post-Wards Cove case law may also be developing some
interesting new doctrinal approaches that may be especially significant
for cases involving new performance assessment techniques. One such
approach is a trend toward greater utilization of the third stage of the
shifting Title VII burdens of proof. This is a stage that allows plaintiffs
to show that there is an alternative system available, but not utilized by
defendants, which would have a lesser adverse impact on minorities.

In years past, this standard was rarely invoked because few plaintiffs
were able to show that there were indeed valid alternatives available,
which both met defendants’ legitimate needs and had a lesser disparate
impact on minorities (Rebell, 1988). Wards Cove appeared to have
actually reduced the likelihood of plaintiffs prevailing on this point,
since the opinion stated that any alternative practice that a plaintiff
might propose must be “equally effective” as the one being
challenged, and that “cost or other burdens” must be considered in
assessing such effectiveness. Somewhat surprisingly, however, a
number of recent cases have nevertheless held for plaintiffs by
concluding that better alternative systems were available (Bridgeport
Guardians, 1990; Ross v. Buckeye Cellulose Corp., 1989).

So far, such holdings have been based on the particular factual
situations at hand, such as the available alternative of “banding” names
on an eligible list instead of appointing them in strict rank order
(Bridgeport Guardians, 1990).2 A trend toward increased reliance on
the “available alternative” standard could, however, have broader
precedential significance, especially for the movement to develop and
implement improved performance-based assessment practices for
teacher evaluation. If a number of the new techniques are upheld by
federal courts in some of the initial cases, wide-scale implementation
may then be accelerated because a heavy burden may be placed on
defendants in future cases to show why they did not use these
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available “alternative” practices. In such situations, traditional
approaches, even if otherwise valid under the EEOC Guidelines and
the APA Standards, might not pass muster.

For this acceleration of the judicial acceptance of new state-of-the-art
techniques to occur, two basic conditions must be met. First, the new
practices must obtain positive judicial imprimatur in a significant
number of cases. Second, the new practices must generally result in
less adverse impact on minorities and women than traditional testing
approaches. Thus, if the teacher evaluation reform movement can
develop improved techniques which better reflect the abilities of
minorities and women, the courts may well provide a significant
additional impetus for their rapid, widespread implementation.

Notes
1 Since the time that the text of this article was written, the Civil Rights

Act of 1991 invalidated this aspect of the Wards Cove holding.
2 Note that this is the same Bridgeport Guardians case discussed above.

Although the Court held that defendants’ tests were valid, plaintiffs
nevertheless prevailed because of defendants’ use of a rank-order
appointment system, rather than the alternative “banding” approach.
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