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H. D. Hoover concluded his remarks in deference to me—sort of—
by stating that if there's a lawyer present, he probably wants to talk
a lot. Well, let me begin by saying that my responsibility here is to
give you an overview of the year's cases—the major developments
in the law that affect testing—and I can be very brief on that. There
have been no major Supreme Court cases involving testing this
year and no major courts of appeals decisions.

The fact that we haven't had major decisions does not mean,
however, that I don't have something to talk about. Let me first tell
you one of the reasons why there haven't been too many major
legal decisions; and then I'd like to talk about what we're likely to
see in the near future, because to some extent we're in a
preparation and waiting period, and I predict that in the next
couple of years the legal dockets are going to be much more
crowded.

The Civil Rights Act of 1991

Probably the main reason there hasn't been that much activity in
terms of legal decisions is that for the past two years, we've been
going through a period of uncertainty as far as the law affecting
testing is concerned. As many of you who have been here for my
previous annual roundups know, there were two major Supreme
Court decisions in 1988 and 1989, the Watson1 decision and the
Wards Cove2 decision, that potentially could have resulted in a
major shift in focus, in priorities, and in legal standards in this area.
Many people in Congress did not relish that prospect. Accordingly,
we had proposals in Congress for major modifications designed to
overrule those Supreme Court decisions. That development led to
furious political battles in the last two years of the Bush
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administration, and the final result was passage of the Civil Rights
Act of 1991. The Civil Rights Act did, in fact, cut back substantially
on the potential impact of those major Supreme Court decisions.

Since November 1991, when that act passed, lawyers and judges
have been trying to consider exactly what the impact of that law
has been in this field, and they have been focusing on some of the
technical issues that have to be ironed out, you might say, before
the substantive implications of the new law can be reached on
issues such as those addressed by the speakers at this conference.

One major issue with which the courts have been preoccupied for
the past eighteen months or so is the technical issue of
retroactivity. Do the changes in the Civil Rights Act of 1991 apply
retroactively to cases that were pending but not decided before
November 1991, or do they apply only to new cases that were
filed after November 1991? Many courts, I think, have been
holding back on rendering substantive decisions until they know
what standards are going to apply.

We should have an answer to this question very quickly. There
have been split decisions throughout the federal courts in the
country, and the U.S. Supreme Court agreed to hear argument on
October 13, 1993, on a case known as Landgraf v. USI Film
Industries3, which relates to retroactivity. This is one of the first
cases of the new term, so the Court should soon settle the issue of
retroactivity; and once they do, I expect that the pace of litigation
in this area is going to pick up.

The Analysis of Validity:
The Civil Rights Act of 1991 and  Wards Cove

Let me discuss briefly the core substantive issues in the Civil Rights
Act, for those of you who are not familiar with it. Briefly speaking,
the key and the most controversial issue in the whole Civil Rights
Act of 1991 was the attempt to reverse the Supreme Court's
decision in Wards Cove v. Atonio. The Wards Cove case had to do
with a salmon cannery in Alaska, where there was a question of
disparate impact on Eskimos and other native populations. The
Supreme Court used this case as a vehicle for changing standards
for determining how courts should approach the analysis of the
validity of any kind of test that has an impact on employment of
minorities.
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The previous standard had been adopted by the Supreme Court
way back in the early 1970s in a case called Griggs v. Duke Power
Company4. That case was critical for two reasons. First, it made
clear that Title VII of the 1964 Civil Rights Act is the basic law that
comes into play in all cases of discrimination against minorities.
Second, it resolved the key question of the meaning of the term
discriminate. The issue posed was whether the law referred to only
intentional discrimination or to unintentional discrimination as well.

Intentional discrimination is the kind of invidious discrimination
that was prevalent in many Southern states in the forties and fifties,
where a company would blatantly say, "We're putting in this
employment selection requirement because we know a lot of
minorities are not going to pass it, and we don't care about
validation and all that, we just want some way to keep the
minorities out." People sitting around a smoke-filled room would
actually make statements like that. Well, that's intentional
discrimination, and clearly Title VII of the Civil Rights Act was
designed to knock that out.

But the trickier question that came to the Supreme Court in the
Griggs case was unintentional discrimination: the situation where a
test was apparently adopted in good faith, because the employer
wanted to raise the standards of employees; but the test that was
adopted had only a 0.35 reliability coefficient, and maybe its
validation study was not done in accordance with professional
standards, and it had a differential impact on minorities, who failed
the test at a higher rate than other people. Nobody intended that
(or no one could prove that anyone intended it), but that was the
result.

The Supreme Court interpreted the language of the Civil Rights
Act—the word discrimination in that Act—in such a way that any
employment selection device, including standardized tests, would
be considered to be covered by Title VII if it had a disparate
impact on minorities, regardless of intent. So the issue was the use
of the test, not the intent.

Disparate Impact. That decision led to the key concept of disparate
impact and how it should be measured. Over the years the Equal
Employment Opportunity Commission came up with a benchmark
rule—the four-fifths rule, also known variously as the 80 percent
rule or the 20 percent rule—that if statistics showed that the pass
rate for minority examinees was less than four-fifths the pass rate
for majority examinees, disparate impact would be established. In
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other words, if the difference in pass rates between minorities and
majorities on any particular test was 20 percent or more, that
would trigger the court's jurisdiction to look closely at what was
happening with the test. Some courts used different rules, but most
followed this 20 percent rule.

Three-Step Analysis of Validity. Over the years, after Griggs and
prior to Wards Cove, courts essentially took a three-pronged
approach in their analysis of a challenged testing program. The first
prong was to see if there was a disparate impact on minorities. The
second was to see if there was a business necessity for a test
having a disparate impact, and the third was to consider alternative
selection devices.

The first prong, disparate impact, was required because Title VII is
an anti-discrimination statute. If it was shown by the 20 percent
rule that there was disparate impact, the court would accept
jurisdiction.

Once it was shown that there was disparate impact, the second
prong was to determine whether there was a business necessity
for whatever employment selection device was at issue. In other
words, why did the employer have to use this test which has been
found to have a disparate impact on minorities? In the testing field,
especially the standardized testing field, what business necessity
translated to was demonstrating that the test was valid.

Obviously, companies adopt tests because they want to be sure
that they get qualified employees, which is a justifiable business
necessity, and the test meets the second prong of the analysis if it
in fact carries out that function. So if you want to test in order to
obtain competent employees, you have to show that your test
identifies competent employees; that is, you have to show that the
test is valid and reliable.

The Burden of Proof. A key result under Griggs, and under the
cases that followed Griggs before Wards Cove, was that the burden
of proof on this question of whether the test was valid and reliable
was on the defendant, the employer. In the area of teacher certi-
fication testing, state education departments that monitor
certification requirements are generally considered part of the
employer grouping, and they have to show that the tests they use
are valid.

Very often in the early years after Griggs, employers could not
meet this burden of proof. In past years at this conference, we
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analyzed court results, using all the Title VII cases, to produce a
kind of batting average to see who tended to win and who tended
to lose; and in the early years after Griggs, it was very dramatically
the case that the number of plaintiff victories was substantial—in
the range of 75 to 80 percent. Those statistics started to come
down as employers got more savvy, as validation techniques
improved. Nevertheless, under the basic Griggs standards where
the burden of proof was on the defendants—the test-makers, the
school districts, and the state certification boards—to show that the
tests were valid, the burden was heavy. For some of the reasons
that Dr. Hoover pointed out, proving that validation efforts are
acceptable and meet legal standards is not always an easy task,
even on multiple-choice tests.

The third prong under the Griggs standard could be invoked even
if the defendant was able to prove that the test was valid. The
plaintiff then had an opportunity to come back and show that,
even if the test was a valid test, the defendants could have used
another test or another selection device that was just as good but
had less of a disparate impact on minorities. That third prong, the
less disparate impact alternative, was theoretically available, but in
practice was not very often used.

The reason that the 1989 decision in Wards Cove was so important
and led to a political battle over the 1991 Civil Rights Act is that
the Supreme Court essentially shifted the burden of proof. They
said in Wards Cove that from now on, if there's a showing of
disparate impact, the burden is not going to be on the defendants
to prove that the test is valid, but on the plaintiffs to prove that the
test is invalid. All the defendants have to do is make a showing—
what is called in technical, legal terms going forward with the
evidence—that they have done something, taken some action, to
justify their test. Simply attesting that they did a validation study
would satisfy the initial going forward burden, and then the burden
would shift to the plaintiffs to show that the validation was not
good.

To some of you this issue may seem like a little, technical thing that
lawyers love to talk about—whether this one has to prove
something first or that one has to prove it first—but I can assure
you that it makes a very substantial difference, especially in a
complex area like testing. When you get into a courtroom in these
types of situations, it usually turns into a battle of the experts. Both
sides bring in experienced psychometricians to talk about the pros
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and cons of the validation—judges are not expert in this area—and
it's very often a close question. Under these circumstances, this
issue of who has the burden of proof turns into a key factor.

I think the Civil Rights community knew this. They knew that if this
Supreme Court case stood, if the burden of proof was going to be
on the plaintiffs, they would have a very difficult time establishing
their burden, and that's why the Civil Rights community really
pushed for their version of the 1991 Civil Rights Act. It's also why
the Bush administration fought the original legislative proposals so
hard, since the administration was looking at it more from the
point of view of major corporate employers.

The Question of Quotas. Do you remember that there was a lot of
talk last year about whether or not the 1991 Civil Rights Act was a
quota bill? How do the issues of validation and burden of proof
translate to quotas? What the big employers were saying basically
was that if the burden of proof was going to be shifted back to
them, often they would not be able to meet that burden. And
rather than face litigation, they would either water down their tests
to get under that 20 percent difference or eliminate the tests. In
other words, to avoid having a disparate impact on minorities, they
would just have to live with quotas. They would have to have a
system that would bring in a substantial number of minorities
without going through testing. That's what their claim was.

In any event, the situation was finally resolved in 1991. The Civil
Rights Act pretty much returned to the Griggs standard, where the
burden of proof is on the defendants. However, it's not one
hundred percent clear that that's what has happened. The words in
the law seem to say that, but they also have some language to the
effect that "the standard shall return to the meaning it had under
Griggs and other pre-Wards Cove cases."

Griggs or "Griggs Plus"? Most of the Civil Rights community say
that means Griggs, the classic standard whereby the defendants
have the burden of proof. However, some members of the
Republican Party leadership, Senator Dole in particular, say that
the wording about "other pre-Wards Cove cases" was put in for a
specific reason. They say that the intention was to go beyond
Griggs, because there are some other Supreme Court decisions
that contain a bit of qualifying language and it is important to
consider those decisions. They say that the 1991 Civil Rights Act
standard is indeed different from the Wards Cove standard, but it's
not quite what it was in Griggs. I won't bore you with the technical
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details here. By the end of 1994 we'll probably have many more
decisions which will tell us whether this is going to become a
serious issue and we're going to have a complicated standard here,
or whether we're going to have a clear repeat of the Griggs
standard.

Statistical Requirements. One aspect of the Wards Cove decision
that was not reversed in the 1991 law is going to be significant. I
think the fact that this remains will somewhat reduce the number
of successful challenges to tests compared to pre-Wards Cove
cases. The reduction will not be as dramatic as it would have been
if the Supreme Court's shifting of the standards had remained, but
it will still have an effect. In Wards Cove the Supreme Court
tightened up the statistical requirements for showing disparate
impact. For one thing, the Court made it clear that they were going
to look at the statistical impact for the particular selection device at
issue, not for the whole range of tests that might have been
involved in the employment decision. That part of the decision was
not reversed by the 1991 Civil Rights Act.

A Texas Case. Let me give you an illustration of the fact that the
statistical holdings of Wards Cove are still good law. One of the
few decisions we did have this year came from the state of Texas.
As I mentioned to Nolan Wood of the Texas Education Agency,
Texas always feeds me material. Every year when I come to this
conference to talk about the law affecting testing, there's always a
major decision from Texas. By and large Nolan's department
always seems to win, so they must have fun with these litigations,
and they must have some crackerjack lawyers.

The case Frazier v. Garrison Independent School District5 involved a
challenge to the TECAT exam, an examination that was given in
Texas a number of years ago. I don't know if it's still being given,
but it took six or seven years for this case to wend its way through
the courts. The TECAT exam was designed to test the basic
reading, writing, and arithmetic skills of experienced, practicing
teachers. I don't think they were testing, as Dr. Berliner discussed,
skills expected at an experienced level of teaching. Even though
the exam tested basic, minimal, entry-level skills, apparently at least
some of the experienced teachers in Texas were unable to pass
the test, lost their jobs, and litigated.

This case got to the Federal Circuit Court, in the Fifth Circuit,
which is the highest appeals court before the Supreme Court. The
plaintiffs' case was thrown out there, initially on the basis of a
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failure to show disparate impact. The Fifth Circuit Court had a
pretty easy time of it; quite frankly, I don't know how the plaintiffs'
lawyers got as far as they did. The statistics the court cited were
that the pass rate for White examinees was in the range of
99 percent and for minorities it was in the range of 95 percent.
With those statistics, amounting to a 4 percent difference when
the rule of thumb is 20 percent, the plaintiffs were left with a very
heavy burden to convince any court that a substantial disparate
impact existed.

In any event, the court went out of its way to indicate that it was
using the statistical standards utilized by the court in Wards Cove.
In fact, the court didn't really have to rely on any strengthened
statistical standards because under just about any statistical
standard the plaintiffs would have lost. However, this situation
provides an indication that Wards Cove is still alive on some issues,
despite the fact that it has been reversed on the basic burden of
proof issue by the Civil Rights Act.

Future Trends

The CBEST Challenge. When considering likely future trends in this
area, I found it very interesting that last fall, after the Civil Rights
Act had passed, a major challenge to the California Basic
Educational Skills Test—CBEST—was filed.6 Some of you may be
aware of this case, which was brought by the Association of
Mexican American Educators (AMAE) and the Oakland Alliance of
Black Educators. The CBEST had been given for at least ten years, I
think, before that time and I am not aware of any significant
challenges to it, so I think it is indicative of what's likely to come—if
within several months of the passage of the Civil Rights Act, a
major new challenge of this type has been filed.

Let me tell you about a few of the allegations that the plaintiffs are
making in that case. The case hasn't gone to trial yet, but the
allegations may be an indication of the types of things to look out
for when you're constructing teacher certification tests. First,
there's the question of disparate impact. What the plaintiffs are
alleging in the California case—which hasn't been proven yet—is
that the pass rate on the CBEST is 80 percent for Whites,
35 percent for African Americans, 51 percent for Latinos, and
59 percent for Asians. These pass rates are said to represent a ten-
year period. If the plaintiffs are able to show that these indeed are
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the pass rates, I don't think they're going to have much trouble
passing that first prong of the judicial requirement and establishing
disparate impact.

The other thing that stands out when you read the complaint in the
CBEST case is that the plaintiffs have built up a substantial docket
of evidence and information on this test, perhaps because they
waited ten years before filing. The examples the plaintiffs use are
very strong. They have stories of individuals who have served not
only as teachers but as administrators for many years, with
extensive positive performance ratings. They have people who
were denied administrator certificates because they failed this
exam, but who had been serving on emergency or temporary
certificates for several years. There was one plaintiff who got an
Outstanding Teacher in the State award, or an Outstanding
Administrator in the State award. They have teachers with all kinds
of positive performance assessment information in their files who
nevertheless can't get the permanent certificate because they have
failed this exam.

I don't know the basis on which these performance assessments
were made, and I don't know how they rate the Outstanding
Teacher or Administrator, but I can tell you that for a judge an
argument based on job performance becomes persuasive unless
somebody can show that the CBEST exam is valid and reliable to a
very high extent. The attempt to establish that is going to include, I
am sure, a very close analysis of the breadth of the domains
covered by that multiple-choice test, which is one area where
multiple-choice tests have often been criticized and may have
some vulnerability. The obvious argument the plaintiffs are going
to make is that the test is not assessing the full range of abilities
that the plaintiffs can show, and maybe some of those factors that
Dr. Berliner talked about, such as experience and so on, are not
captured by the test. Dr. Hoover pointed out that performance
assessments don't entirely capture experience factors either; but if
that is true, a court could conclude that if both kinds of tests are
imperfect, both kinds should be thrown out rather than let either of
them keep minorities away from the teaching profession or the
permanent certificate.

This is not by way of a specific prediction—I want to be sure to
give my lawyerly qualifications to these statements. I have not seen
all the evidence in this case, and there hasn't been a trial, but I am
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pointing out some things to think about when you look at the kind
of allegations that can be made against a testing program and that
are being made in this major challenge in California.

There are other psychometric issues raised in the CBEST case of
which lawyers and judges are very aware and that raise red flags in
their minds. For example, there are allegations that the passing
scores—or cut scores—being used in the CBEST examination are
higher than the passing scores that were recommended by the
expert panels that were involved in standard setting. That is the
plaintiffs' allegation and I don't know whether it is true, and again I
remind you that the defendants haven't had a chance to make
their arguments yet, but that is a very strong allegation on the
plaintiffs' side. On the other side there would have to be a very
strong justification why a state would impanel experts to determine
a passing score and then throw out their recommendation and use
a higher one.

Finally, the emphasis of the first plaintiff in this case, the Associa-
tion of Mexican American Educators, is on bilingual certificates,
and they allege that there are staffing shortages in this area. The
allegation is that minorities are being kept out of a very important
area in which there are student surpluses and teacher shortages.

Are Certifying Agencies Employers? Those are some of the major
allegations in the California case. The current status of that case, as
of just two weeks ago, is that the plaintiffs won a decision on some
preliminary matters, one of which is of some interest. There was a
question of whether the state testing agencies would be
considered employers for the purposes of Title VII, which explicitly
covers employers. Now, that question—whether state departments
and state certification boards are employers—has been around for
20 years in Title VII cases without ever being resolved by the
Supreme Court. Lower courts all over the country have been split
on the issue, although there seems to be a trend towards
considering the state agencies as employers and therefore subject
to the jurisdiction of Title VII. In the CBEST case, the state lost. It is
being considered essentially an employer for purposes of Title VII.
There was also an issue about whether Title VI, which is an
alternate pleading for the plaintiffs, applied, and the plaintiffs won
on that, too. So with these preliminaries out of the way, I assume
that case is now going to move to the trial stage. It will be
interesting to watch its progress.
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The Law and Performance Assessment

Next, I'd like to give you briefly a sense of another future legal
trend, because, as I said earlier, we don't have much in the present
tense to talk about this year. I'd like to pick up on Dr. Hoover's
comments about performance assessments and how they may
relate to the law because, as he indicated, we are coming
somewhat quickly, I think, to the stage of large-scale
implementation of some of these—for example, the performance
assessment batteries that are being developed by the National
Board of Professional Teaching Standards, New York State,
Vermont, Connecticut, and some other agencies. Once those tests
are given in a high-stakes situation, undoubtedly some examinees
are going to fail, and I would not be surprised to see some
litigation ensue.

The Need for Current Technical Standards. We have a real problem
in this area, I think, from the point of view of preparing for litiga-
tion, because there is a serious question about what standards
should be used to assess the performance assessment batteries.
There are of course the traditional standards of reliability and
validity that are contained in the 1985 APA, AERA, and NCME
Standards for Educational and Psychological Testing document. I
know that some people think that those standards are fine as they
are and that we should apply them as is to the coming wave of
performance assessment exams. If those exams don't meet
reliability and validation standards under the current APA
standards, then they shouldn't be accepted; if they do meet them,
they should be accepted. In fact, the APA submitted an amicus
brief in the Watson case when it reached the Supreme Court in
1988, the case in which the Supreme Court held that Title VII
would apply to performance assessments. The APA's brief said that
there should be no problem in applying the existing standards in
this case, that there were a lot of techniques for validating
performance-type exams, and a lot of them had stood up in
practice. I think Dr. Hoover's comments indicate that the
profession will be taking a much harder look now than it did at
that time at whatever measures and techniques that brief was
talking about.

If concepts like Professor Robert Linn's consequentialist validity are
meaningful—and I'm going to talk as a lawyer here and point out a
few legal implications; I'm not going to get into a psychometric
debate about whether consequentialist validity is a satisfactory
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approach or not—but if a new concept like that is meaningful, if it
relates to what performance assessment is trying to do, and if it's
going to be a major defense when these tests are challenged, then
I think Professor Linn and others in this area have a responsibility
to the profession to clarify exactly what these concepts mean.

I think they have a further obligation to convince the APA, AERA,
and NCME boards that are currently undertaking a revision of their
written standards to include these concepts in the standards. The
fact is that in the past, when major testing litigations have come
up, the courts have tended to look at the APA Standards. In many
cases they have simply incorporated them, specifically saying that
the legal standard they are going to use is what the APA document
requires because that document reflects the best thinking of the
profession. And quite frankly, I think at the present time the
profession has not kept up with the need to clarify those standards,
one way or the other, with regard to performance assessments. I
understand that the current revision is a three-year process that
began last spring. I'm not sure that three years is going to be fast
enough, and if there's any way to speed up this thinking and
produce a document sooner, it might be quite helpful.

What will it mean if the profession doesn't come up with new
standards? It will mean one of two things. Either the courts will
apply the existing standards or they will devise standards of their
own. And it may be that many performance assessment measures
are going to be in real trouble, when perhaps they wouldn't have
to be, under a reconceptualization by the profession of what the
validity standards should be.

Disparate Impact and Performance Assessment. One key question,
as Dr. Hoover pointed out, is whether disparate impact will be
shown on these assessments. It is interesting to me that a few
years ago, when we started talking about performance
assessments, there was a very clear expectation that minorities
would do better on these tests. That expectation, I think, came
from an assumption that in the past many of the problems with
rating the performance of minorities were the result of out-and-out,
blatant discrimination, that there was unfair subjectivity in the
minds of the raters. But now more and more techniques have been
developed for screening out clear bias, such as the use of multiple
assessors, careful training with regard to the expectations for
performance, and the inclusion of more minorities on rater panels.
So I think a lot of the initial expectations that performance
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assessment measures would have less disparate impact stemmed
from the idea that these major past problems would be
dramatically improved.

I don't know whether there has been enough study and enough
evidence to say one way or another whether there is greater or
less disparate impact from these assessments. What I can say is
that once we get operational on broad-based performance
assessment tests, if there is not a major disparate impact on
minorities, then probably I'm not going to have much to say in
future years because there's not going to be much litigation. On
the other hand, if there is major disparate impact on minorities,
we're going to have a major spread of litigation, and the question
of what standards are going to apply to performance assessment
measures is going to be the key issue. And I submit to you that if
the profession does not come up with clear standards, then the
courts will, because courts—that is, judges—are paid to make
decisions. They have to rule one way or the other; they can't delay
a decision for three years. You may say litigation always takes
years, which is true, but not when it gets to the judges. Usually
when judges have to make a decision, there are time limitations.
For instance, the Supreme Court has to decide a case the same
session when it's heard, except for some rare situations. Anyway,
judges are prone to action, to decisions.

What kind of decisions are they likely to make? Well, some of the
concepts that were talked about earlier, such as face validity, that
don't mean much to psychometricians do mean a lot to judges and
will help decide a lot of cases unless professional, technical
standards are out there. If such carefully considered standards are
available, judges will tend to look to them because they thirst for
expertise to rely on. It's a way of passing the buck, you might say.
But if there is nowhere to pass the buck to, they will accept it.
When they do, they will apply what seem to be common-sense
criteria such as face validity, along with other public policy aspects
of the case, and you will get decisions in that realm rather than in
the realm of technical, professional considerations.

Now, to some extent, an argument can be made that rough rulings
of this type may be positive. I mean, quite frankly, when you
consider that there are problems with multiple-choice testing, such
as assessing the appropriate breadth of the domain, and there are
also problems with performance assessment, both means of
assessment are imperfect. Judges will look at a situation like this
one, in which both types of assessment seem to have
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shortcomings, and say, "well, we've got to balance off two
imperfect methods and maybe come up with some combination of
the two," a solution which may not make sense to
psychometricians.

So my bottom line point on this is if we don't want to leave it to
the judges and the lawyers between them to come up with some
common sense balancing of face validity against technical
considerations, the profession better do its homework and come
up with some very clear standards for performance assessment
involving comparisons of performance assessments with other
methods of assessment, considering the kinds of arguments that
Professor Hoover was making, and present standards that the
court can think about and apply.

The Americans with Disabilities Act

I was asked to speak to you briefly about the impact of the
Americans with Disabilities Act (the ADA) on the question of
modifications of testing that may be legal requirements now. I
think you are all aware that under the ADA there is a specific
requirement that you must modify tests for people with disabilities
so that the test will in fact measure actual abilities rather than
reflect the impaired sensory, manual, or speaking skills of the
examinee. However, there is a proviso in the requirement—Section
1630.11 of the ADA regulations—that modifications do not have to
be made "where such skills are the factors that the test purports to
measure." How does that language translate to practice when an
examinee claims to be learning disabled and disadvantaged by the
multiple-choice test that you have, insisting that he or she could
prove his or her abilities if given a fair performance analysis instead
of a test where slow reading imposes a substantial penalty?

We have had some legal developments in this area in the last year,
and I would like to bring quickly to your attention two cases that
will allow you to see the differing ways the courts are approaching
this issue. Again, when a new issue comes up, as I'm sure you
realize, the way the legal system works is that the issue is decided
on a case-by-case basis by courts in different parts of the country
acting more or less autonomously. When a disparity arises in the
way the cases are being decided by these courts, the issue goes up
to the appeals courts, which reconcile the disparities that have
arisen within their geographic regions. Remember that we have
twelve federal appeals courts in twelve federal appeals regions,
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you might say, in the country. If there is still a disparity among the
twelve regions and the circuit courts of appeals, the issue may go
up to the United States Supreme Court for final review.

A New York Case. Let me mention first the case of D'Amico v. New
York State Board of Law Examiners7. This case involves a bar exam
taken by a woman who had severe visual problems which caused,
among other things, ocular fatigue; this is called a "lazy eye"
condition. Her condition required her to take frequent breaks to
rest her eyes, and she asked for some extensive modifications of
the bar exam, including additional time, help from a reader, and
administration of the test in a special room that was more relaxing
and congenial than the room where it was given to the other
examinees. The Board of Law Examiners went along with all of
those modifications. But when she asked to spread the test out
over four days instead of two days, that's where the Board drew
the line and ruled that that would be too much of a modification.
Apparently there were security considerations, and I think they had
real concerns that going beyond a certain point interferes with the
validity of the test and starts to raise questions of whether you're
testing the same skills with this student as you are with the others.

Well, this came to the district court, which held in favor of the
applicant. The court laid emphasis on the medical report that was
introduced in evidence saying that the woman had ocular fatigue.
Since her eyes couldn't take so much reading in two days,
spreading the test out over four days was a reasonable
accommodation. The court said that the medical opinion indicated
that lengthy test days involving long periods of reading exacerbate
her condition and that the Board failed to address this medical
opinion when it determined that the plaintiff 's request was
unreasonable and the accommodation not required. The Board's
position was that the dispute involved a testing issue and that the
Board's expertise in this area should take precedence over the
doctor's medical opinion. The district judge in New York disagreed,
saying, "I view this principally as a medical issue and therefore the
opinion of the applicant's treating physician must be given greater
weight."

So in essence, when the doctor says, "this student needs extra
days" and the testing people say, "we're fearful that we've gone too
far and are going to undermine the validity of the examination,"
this judge looked to the doctor and said to the testing people, "you
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didn't come in with another doctor who said that the candidate
was not really fatigued, and unless you do that the candidate is
going to win."

That's a bit of a worrisome decision, I think, for testing people,
because while it may be very helpful for individuals with
disabilities, I think it tends to undermine what we're trying to do
about validation, reliability, and other technical issues.

A Massachusetts Case. If that was a little bit of the bad news in this
area, let me give you the good news: Other courts have held
differently, and the other courts have tended to be higher courts.
The court I just discussed with you is a district court in New York.
I'm now going to refer to a decision of the First Circuit Court of
Appeals in Boston in a case called Wynne v. Tufts University School
of Medicine8.

The Wynne case had been going on for a few years. It concerned a
medical student who had minimal qualifications upon entry to
medical school. He was admitted on a kind of probation basis. He
failed eight out of fifteen courses the first year. Under Tufts
University's rules, if you fail five courses you're out, and you can't
repeat the courses. Nevertheless, the university waived that rule,
and it also paid for neurological examinations that determined the
student had a learning disability. So the next year they took him
back. They gave him extra counseling. They gave him some testing
modifications. Despite all of this, he still failed two of his major
courses. They let him re-take those two exams. After the re-take he
still failed biochemistry, which I gather in medical school is a sine
qua non—it's really important.

Finally the university said, "We're at the end of our rope. We've
done everything we can. If you can't pass biochemistry the third
time, you're out." Well, he came back with a very interesting and
creative argument. Remember that third prong in the Wards Cove
case that I mentioned earlier—the one that nobody ever relies on
and that isn't that important? Well, he tried to make it important.

He said, "Listen, there's a way of testing me that has less of an
impact and you should have used that testing method. Other
schools, namely Brown University Medical School, does the
biochemistry course without using a multiple-choice exam." I don't
know exactly what they do; the case didn't say. Maybe they do a
performance assessment. But in any event, he said, "Since that's an
accredited medical school and people can graduate there without
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passing a multiple-choice exam in biochemistry, you have an
obligation to use an alternative that has less disparate impact and
give me the test in a format other than multiple-choice."

The First Circuit Court of Appeals wasn't buying that. They con-
sidered the issue of how you weigh medical opinion on the one
hand and the testing expertise of the administration on the other
hand, and their standard for deciding these cases is as follows: "If
the institution submits undisputed facts demonstrating that the
relevant officials within the institution considered alternative
means, their feasibility, cost, and effect on the academic program
and came to a rationally justifiable conclusion that the available
alternative would result either in lowering academic standards or in
requiring substantial program alteration, the Court will rule as a
matter of law that the institution had met its duty of seeking
reasonable accommodation. Only if essential facts were genuinely
disputed or if there were significant probative evidence of bad
faith or pretext"—which means intentional discrimination—"would
further fact finding be necessary."

So this court has gone out of its way to say that if we have to
balance off whether we're going to listen to the testers or to the
doctors, we're going to go with the testers. As long as a school
fairly and reasonably takes into consideration what the student's
needs are and makes such modifications as it believes it can make
without undermining the integrity of the academic standards
involved, the First Circuit will uphold its position. I can also report
to you that the Fourth Circuit, which covers the Virginia area and
part of the South, has ruled similarly. These are the two highest
courts that have ruled on the issue.

The final thing I'll say on the likelihood that the courts are going to
move in the direction of the Tufts holding, I think, rather than the
earlier New York case has to do with Supreme Court
appointments. If you remember, the person who was runner-up,
you might say, to Ruth Ginsburg for the Supreme Court vacancy
that President Clinton filled last spring was a man named Stephen
Breyer from Massachusetts. Breyer was thought well of by the
president, but at the last minute Ginsburg was chosen. Those who
have a stake in a reasoned, pro-testing approach to the issue of
testing accommodations should hope that the next time there's a
vacancy on the Supreme Court, Mr. Breyer gets appointed,
because that language from the First Circuit came from Stephen
Breyer, who was one of the members of the panel that voted in
favor of the university in that case. So by way of coming
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attractions, I would guess that future appointments to the Supreme
Court may have something to say about how the law develops in
this area.
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