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For a number of years it has been my privilege to address NES's
annual conference and to summarize the recent major legal cases
in the area of testing and measurement. Recently, there has been a
trend toward less litigation. I don't know if that means that tests
have gotten better, judges have gotten smarter, or there is a
temporary lull before the next onslaught of litigation related to
performance assessment.

In any event, I will try to provide here a sense of the current state
of the law, focusing on two major issues which I believe will have
increasing significance in the near future. The first topic is the
Americans with Disabilities Act (ADA). The second is the legal
implications of the various forms of performance assessment that
are currently being developed.

I will begin with some comments on the Americans with Dis-
abilities Act. Probably the most highly publicized legal issue in this
area in 1994 was the problem that the Educational Testing Service
(ETS) had that spring as they phased in their new version of the
Scholastic Aptitude Test (SAT). While they implemented the new
version at some administrations, they continued to offer the old
version at others. ETS said that the two versions were comparable;
therefore, it didn't matter which version a candidate took. For this
transition process, ETS announced that special accommodations
for those with disabilities would be available on one of the three
testing dates for the new version and on all three of the testing
dates for the old version. Thus, examinees with disabilities had
fewer options for testing dates. Still, a total of four dates were
available for these examinees, three on the old version of the test,
one on the new.

There was an immediate reaction to ETS's announcement. One
private group initiated a litigation, and the Justice Department
announced plans to file a lawsuit as well. Counsel for ETS initially
stated an intention to defend these suits. They had made



Rebell

84

reasonable accommodations, they were giving options, and there
was no clear legal reason why they should be put to the expense
of providing accommodations for every single test administration.
Providing accommodations for some but not all administrations of
a test seems to be a standard practice. I noticed in the Texas
Academic Skills Program (TASP) registration bulletin a statement to
the effect that not every accommodation will be made at every site
on every occasion. Generally speaking, the concept of
accommodation means allowing people with a particular disability
reasonable access to a test, but it does not require providing
precisely the same type of access as all other people have.

Thus, ETS seemed to be on pretty solid legal ground in defending
these suits. However, within three weeks, even before the Justice
Department could file its papers, a settlement was reached. ETS
conceded and announced they would open the other two
administrations to those with disabilities, even though very small
numbers of examinees with disabilities were scheduled to take
these tests. There are two points I would emphasize with respect
to the SAT settlement. First is the speed with which the settlement
was reached. Publicity and heavy political pressure apparently
caused ETS to quickly determine that it was advisable to settle,
even though they thought they had a strong legal position. The
second point is the Justice Department's involvement in this
matter. The Justice Department has a unit that was set up
specifically to enforce the ADA, a unit which has been very active
in a number of situations. The Justice Department has challenged
numerous testing situations involving bar examinations and other
professional examinations from the perspective of
accommodations for the disabled. In many of these cases the
defendants quickly settle, apparently to avoid the negative
publicity and the litigation burdens involved in these situations.

This climate of public pressure and rapid settlements raises a
number of problems. In order to put these problems in perspec-
tive, I would like to first discuss the legal background of the ADA.
The ADA basically extends most of the legal requirements that had
existed under Section 504 of the 1973 Rehabilitation Act to cover
additional parties. Under Section 504, any organization which
received federal funding was required to make reasonable
accommodations for people with disabilities. Thus, most state
agencies and most school districts were covered by Section 504.
What the ADA has done, essentially, is to extend that requirement
to the private sector. One reason the ADA has received so much
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publicity is that private corporations with 15 or more employees
are now governed by a law that, in essence, has covered most
public agencies for many years. Thus, the scope of the requirement
to provide accommodations for the disabled has expanded
dramatically, and attention to this area has increased. The ADA has
also led to expanded enforcement. The Justice Department did not
have a unit to enforce implementation of Section 504, as they now
do with the ADA.

The ADA covers discrimination against the disabled in public
accommodations, employment, transportation, schools, and many
other areas, including testing. With respect to testing, the
applicable legal standard basically is that reasonable accommo-
dation must be made in the manner in which an examination is
administered in response to the disabilities of those taking the test.
The manner in which the accommodation is to be made is spelled
out in Section 1630.11 of the ADA regulations, which says:

It is unlawful for a covered entity to fail to select and
administer tests concerning employment in the most
effective manner to insure that, when a test is adminis-
tered to a job applicant or employee who has a dis-
ability that impairs sensory, manual, or speaking skills,
the test results accurately reflects the skills, aptitude or
whatever other factor of the applicant or employee that
the test purports to measure, rather than reflecting the
impaired sensory, manual, or speaking skills of such
employee or applicant (except where such skills are the
factors that the test purports to measure).

In other words, the test administrator is required to make adjust-
ments to ensure that the test measures the person's actual skills
and that his or her disability does not distort his or her test
performance. However, at the end of the requirement there is the
proviso that states, " . . . except where such skills are the factors
that the test purports to measure." Thus, there need not be an
accommodation if the skill in question is a factor that the test is
seeking to measure. The issue of whether a requested accom-
modation will affect the skills which the test seeks to measure is at
the heart of the whole controversy about learning disabilities,
which was discussed in an earlier paper at this conference.

The incidence of people with learning disabilities in Texas seems to
be similar to that which has been reported in other areas. On the
SAT, for instance, slightly more than half of the applications for
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accommodations come from those who are learning disabled.
Generally, they seek additional time or aids in interpreting the
questions being asked. But the ability to respond to time pressures
or to understand instructions may be among the skills that a
teacher certification examination is testing. For instance, reading
may be a job-related skill for a classroom teacher. The ability to
read quickly may be a job-related skill. If a person has difficulty in
absorbing information and in making a prompt response to a
student's question, it may not be discrimination to insist that
interpretive skills and the ability to respond quickly to questions
are factors that need to be tested. Thus, the request to accom-
modate learning disabilities has sparked considerable controversy
about what skills are job related, how job-relatedness is estab-
lished, the meaning of test validity in this context, and whether
modified forms of tests are comparable.

This controversy has yet to be resolved by the testing profession.
The ADA requires test makers to make appropriate accommo-
dations so that a disability does not interfere with the assessment
of true knowledge or skills. At the same time, the law recognizes
that the disability may relate to the very skill that is being tested.
The measurement profession has yet to clarify its standards in this
difficult area.

You are, of course, familiar with the Standards for Educational and
Psychological Testing, put out by the American Educational
Research Association (AERA), the American Psychological
Association (APA), and the National Council on Measurement in
Education (NCME). I would like to bring Standard 14.2 to your
attention. Standard 14.2 talks about testing people with disabling
conditions. This standard, which is considered one of the primary
ones, states:

Until tests have been validated for people who have
specific handicapping conditions, test publishers should
issue cautionary statements in manuals and elsewhere
regarding confidence and interpretations based on such
test scores.

In other words, if you do make an accommodation and modify a
test (for example, by allowing somebody with a learning disability
extra time to take the test), under the Standards it is reasonable,
and in fact required, that you indicate the fact that the test was
administered under nonstandard conditions. This practice of
flagging individual test results, which many testing companies do
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regularly, is, however, controversial because another provision of
the ADA says that employers should not seek information about
disabilities from job applicants. Thus, flagging test results will
provide potential employers with information about a disability
that otherwise should remain confidential. While this issue has yet
to be addressed specifically in a court case, I think a judge, in
balancing all the factors, would be likely to conclude that if a
person asks for an accommodation, and does so knowing that for
valid psychometric reasons this fact will be reported together with
his or her scores, he or she will have to accept the consequences
of the decision to request an accommodation.

Most employers and college admissions officers who make
decisions on the basis of test results claim that knowledge of an
accommodation does not affect their decisions. My discussions
with a number of college admissions officers about accommo-
dations on the SAT have convinced me, however, that there is a
natural human tendency for people to think a little bit differently
about the scores of people who took the SAT in a nonstandard
way. I think this reality is not likely to change unless there is
convincing evidence from a sufficient number of validity studies to
establish that a test taken under a nonstandard administration is
comparable to a test taken under standard conditions. Few such
validity studies have been conducted to date. ETS has done some
work with modified administrations of the SAT, and the Law
School Admissions Council has looked at modified administrations
of the Law School Admissions Test (LSAT). These studies found
that the special administrations for candidates with learning
disabilities resulted in test scores that tended to underestimate
actual performance in college or law school.

To illustrate litigation in the area of the relationship between
learning disabilities and modification of tests for teacher certifica-
tion, I would like to discuss the case of Pandazides v. Virginia Board
of Education,1 which has probably been the most significant case
in this area. Pandazides was brought by a teacher in a Virginia
public school who had failed the National Teachers' Examination
(NTE) communication skills test on several occasions and, as a
result, had not received her permanent teacher certification. An
interesting aspect of this case is how long it has been going on. I
discussed this case at NES's conference two years ago. At that
time, it had already been through the district court, brought up on
appeal, and remanded to the trial court. Since then, there was a
second decision from the district court, a further appeal to the U.S.
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Court of Appeals for the Fourth Circuit Court, and a further
remand to the district court. This case is now in its fifth year. Why
is a teacher who was not certified in 1989 continuing to fight this
case so hard? One reason is that the National Education
Association (NEA) is backing her, and I believe they are using this
as a test case to clarify the question of accommodation for
teachers with learning disabilities.

The teacher in Pandazides had an attention deficit disorder. She
had taught under a provisional license for two years at the time the
case first came to court. Prior to 1994 she had failed the NTE eight
times, even with the standard accommodations that ETS provides
for examinees with learning disabilities, which include a 50-percent
increase in time, use of a separate room, and the availability of
written instead of taped instructions. But this teacher asked for
more. She asked for a totally untimed test and the ability to
interact with the examiner. As an alternative, she asked for a
waiver of the entire NTE requirement. To support her request, she
obtained testimony from psychologists and other professionals
who explained how her learning disability interfered with her
ability to take a timed test and why she needed to interact with the
examiner. ETS resisted this case strongly. They claimed that her
request would undermine the validity of the examination as a
whole.

The district court judge initially ruled in ETS's favor, on the basis of
a motion for summary judgment, i.e., judgment without a full trial.
A district court judge may make a summary judgment ruling if he
or she believes that no substantial facts are in dispute and the
decision can be rendered without a full trial. The appeals court
disagreed that no substantial facts were in dispute in this instance
and said there should be a full trial, inasmuch as it was necessary
to address the issue of test validity in order to determine whether
the requested accommodation was reasonable. The district court
judge conducted a trial, after which he concluded again that the
accommodation the teacher was requesting was not warranted.
The case then went back up to the appeals court.

By this time, the teacher had retaken the examination seven or
eight times, and she achieved a score of 647. The validity study
that was done in the state of Virginia for the NTE had recom-
mended a cut score of 644 for that examination. However, the
state board had established a cut score of 649. So this teacher's
score was three points above the cut score recommended by the
validity study, but two points below the cut score that was actually
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put into effect. (The state's decision to set the cut score at a higher
level than that recommended by the validity study is surprising. In
my experience, most of the time state education departments tend
to do the opposite; that is, they are more likely to set a cut score
that is a standard error of measurement or two below what the
validity study recommends.) Obviously, this close discrepancy
highlighted the issue of the significance of the cut score.

Another important fact in this case was that because of the
passage of time, this teacher had a number of on-the-job per-
formance evaluations—which she passed. Actually, the first year
she had her performance evaluation, she did not do well. She
received several "needs improvement" and "minimal" ratings. The
second year, however, she was given a rating of "exceptional," one
of the highest possible ratings. Of course, this discrepancy raises
the question of whether a performance rating is a valid criterion
measure. From the point of view of litigation strategy, however,
what is interesting about this discrepancy is that the first year's
rating, which described the plaintiff as an unexceptional teacher
with minimal skills, apparently reflected the school district's actual
assessment of her. When they conducted the second year's
evaluation, the school officials knew she was having trouble with
the NTE and that she would not get a permanent certificate. They
assumed that she would be required to leave her teaching
position, and therefore, in order to give her a good record for
another job, they agreed to give her a high rating. Although the
testimony established these facts, the court's reaction was, "Look,
this teacher had the highest ratings, and now you are just trying to
rationalize them away."

Now, by the time the Court of Appeals issued its 1994 decision,
this teacher had finally passed the NTE. This is consistent with what
Ron Swanson and Joan Matthews noted previously: if you try hard
enough, you can eventually learn the skills. Given that the teacher
did eventually pass, one might well ask, "Why is this case still being
litigated?" The answer is that the NEA lawyers are involved, and I
believe they want to make a test case to establish broad standards
for testing accommodations for teachers with learning disabilities
and because they want the use of cut scores on the NTE
eliminated for people with disabilities. In addition, they are seeking
damages, to pay for the five years of litigation and the interruption
in this person's life.

The reason that the Court of Appeals sent the case back to the trial
court again is that they decided this teacher had been entitled to a
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jury trial instead of a trial in front of the judge alone. I won't go into
the technicalities of when a plaintiff is entitled to a jury trial, but
normally plaintiffs in §504 cases and testing cases are not entitled
to a jury trial. The reason plaintiffs often prefer jury trials is that
they tend to result in the award of heavier damages if the finding is
against the defendants.

If jury trials become the norm in testing cases, a slew of
complications will arise. Those of you who have been watching the
O. J. Simpson case may be aware of what jury selection has come
to these days. There was an 80-page questionnaire for potential
jurors for that trial. The background of each juror is examined
when a jury is selected. You can imagine what it would be like
selecting jurors for trials of cases involving testing issues. There
could be 80-page questionnaires about attitudes towards testing,
with all of the conscious and subconscious attitudes that the
general public has to testing becoming relevant issues to consider.

If this decision becomes a trend and we have jury trials in cases
like this, I don't think it will be a positive development. However, I
am not sure that such a trend will develop. This episode occurred
in Virginia, which is in the jurisdiction of the Federal Court of
Appeals for the Fourth Circuit. The United States is divided into 12
circuits with respect to the appeals courts. The decision regarding
a jury trial in a §504 testing case may now be the law in the Fourth
Circuit in the Virginia area, but it is not the law anywhere else in
this country at this time. In fact, the law regarding learning
disabilities and test accommodations is actually a lot less stringent
in other parts of the country.

Last year I made mention of the standard in the First Circuit
Federal Court of Appeals, which includes Massachusetts, Maine,
New Hampshire, Rhode Island, and Puerto Rico. I discussed the
case of Wynne v. Tufts University.2 There, the court established a
very strong standard on testing accommodations that was quite
different from the Fourth Circuit's approach in Pandazides. The
Wynne case came upon a motion for summary judgment, and the
court ruled that there did not have to be a trial, let alone a jury
trial. The ruling stated that if an institution reaches a conclusion
based on a good-faith attempt to survey the needs of the test, the
integrity of the test, and the needs of the student and considers
input from experts and people with knowledge in the area, the
court will not second-guess the institution's judgment.
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I think that for people in the testing field this approach is much
more satisfying than the one that has been taken in Virginia. The
question then becomes which is likely to be the more general
standard, the one established in Virginia or the one established in
Boston. Well, we don't know. When there is a division among the
different circuits in an important area of law, the dispute may be
resolved by the Supreme Court. Of significance with the recent
issue is the fact that the First Circuit Court judge who articulated
the decision in the Tufts case was Stephen Breyer, most recent
appointee to the United States Supreme Court. If the issue does
come before the Supreme Court in a future case, it would not,
therefore, be surprising if Justice Breyer tried to convince his
current colleagues to accept the standard he articulated in the
Tufts case as the national requirement.

In the area of performance assessment, last year there were no
major legal decisions. Part of the reason for this may be that
although the 1991 Civil Rights Act eased the burden of proof for
plaintiffs bringing employment discrimination cases under Title VII
of the 1964 Civil Rights Act, the new standard is not retroactive,
and it takes a few years for these cases to wend their way through
the courts. Henceforth, the major legal standard will be that
articulated in the Supreme Court's 1988 decision in the Watson v.
Fort Worth Bank and Trust.3 The Watson case was the first to
specifically apply the Title VII test validation requirements to what
the court called "subjective testing," that is, nonobjective,
nonstandardized, nonmachine-scorable tests, including the kind of
performance tests which have been discussed at this conference.
The court made it clear in Watson that henceforth "subjective"
testing would be covered by the same standards and requirements
that have been applied to standardized, "objective" tests. But since
1988 there has been a lot of turmoil in this area. A year after
Watson, the Supreme Court in the Atonio case4 instituted a new
standard that was relatively lenient on employers. Then, in the
1991 Civil Rights Act, Congress reversed that approach and
imposed a legal standard that put a greater burden on employers
in situations where tests or other employment selection devices
seemed to have a disparate impact on minorities.

In short, the law in recent years has been in flux in this area. The
bottom line, however, is that the 1991 Civil Rights Act put the
burden of proof back on the employers, which means that it will
now be easier for plaintiffs to prevail. Moreover, because
"subjective" as well as "objective" tests are now subject to Title VII,
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as new performance assessment techniques are implemented, any
legal challenges that ensue will be judged under the same Title VII
criteria that traditionally applied to standardized testing.

What will this mean? We can obtain some insights by analyzing
the psychometric data that has begun to emerge with the imple-
mentation of broad-based performance assessments. One of the
major, large-scale performance assessment programs for which
data is available is the Rand study of the Vermont Student Portfolio
Test.5 Beginning in 1991, virtually all of Vermont's schools started
to use student portfolios in the areas of writing and math in the
fourth and eighth grades. At the same time, the state engaged in
an enormous, statewide rating and assessment process. The initial
results of this procedure were somewhat disappointing from the
point of view of test makers and test administrators.

The Rand study found very low rater reliabilities on the various
batteries, roughly in the area of .5. Some improvement in rater
reliability was noted in the second year of the study for the math
portfolios, but not for the writing portfolios. These rater reliabilities
were so low that the state decided not to use the tests to make
comparisons among schools, as had originally been intended.

The study's second major finding was that correlations of the
validity of the portfolio assessments with respect to related
standardized tests was not persuasive. Significant disparities in
performance and proficiency estimates across the two types of
measures were found.

There were, however, some positive findings. The portfolio project
had a very beneficial influence on instruction. The classes that used
math portfolios tended to spend much more time exploring basic
concepts and patterns, which was one of the goals of the portfolio
project. Another positive finding was that use of portfolios
expanded beyond the grades and subjects targeted by the
experiment. Thus, if one considers the consequences for improved
student instruction of the portfolio project, one would likely
conclude that it had high "consequentialist validity."

On the other hand, improving instruction was not the sole purpose
of the portfolio project—improved assessment of student
performance was also a primary goal. What would be the likely
outcome if the Vermont assessments were challenged in court? A
major factor in this regard is how these test scores would be used.
Vermont was sensible enough to see that because of low rater
reliabilities, it would not be appropriate to use these assessments
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for high-stakes purposes. Although the state had not intended to
use these results to make high-stakes decisions with respect to
students, they had intended to make comparisons among schools
based on the portfolio assessment results. In light of the Rand
study results, however, they decided to change this position.

The results of the Vermont portfolio project also illustrate the
problem posed by rater reliability in performance assessments. It
appears that the Vermont officials were aware, in retrospect, that
they did not take sufficient care in the selection and training of
their raters. These tasks are very difficult. A great deal depends on
how clearly dimensions and domains are specified and how well
the rating process is standardized, especially when a project is
large or decentralized. In the Vermont project, a massive number
of teachers—approximately 1600—had to be trained, and
insufficient attention had been given to the details of this process.

I would like to add a few comments now about the other per-
formance assessment issues that have been discussed at this con-
ference. Let me first address standard setting. Ron Berk's paper
brought into focus the complexity and difficulty of setting cut
scores. He provided an explanation of why standard setting is
going to be the most difficult aspect of performance assessment to
defend.

Currently, much research is being conducted on how to develop
procedures that measure the multiple dimensions and multiple
domains involved in performance assessment. It's probably fair to
say that the state of the art in the area of standard setting is less
advanced than in any other aspect of performance assessment, yet
ironically standard setting is the point where the impact of the test
is the greatest. If performance assessments are to be used to make
high-stakes decisions, like denying or granting certification, the
focal point will be the cut score. The Pandazides case discussed
earlier illustrates this issue. Even after the plaintiff passed the exam,
the case continued, partially because of continuing controversy on
the validity of the cut score.

Standard setting for performance assessments is an area where
there is a real question as to whether the existing APA standards
apply. This means that if court cases arise before the question of
the applicability of professional standards is settled, then the courts
will probably be very active in making decisions. In other words,
they will be using legal judgmental techniques in lieu of
psychometric techniques, because the psychometric techniques
are simply not clear. In most other cases involving testing matters,
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courts tend to look to the APA standards and to the experts on
validation. If the test meets professional psychometric standards,
the courts generally give their approval. With standard setting in
performance assessments, the courts may now have to use their
own discretionary judgment. What will this mean?

A major problem in standard setting is that ultimately any decision
maker is making an arbitrary judgment. I think every standard
setter would agree that if a cut score is established at 649, it is
difficult to state categorically that an examinee who achieved 649
is competent while an examinee who achieved 648 is not. Even
when input is obtained from many professionals and through a
number of different procedures, ultimately the cut-score decision is
still arbitrary. The usual statement is that the line has to be drawn
somewhere. We go through the process and use the best
judgmental approach possible, but in the final analysis the decision
is "arbitrary" in the sense that it reflects a judgment and thus cannot
be defended in quantifiable terms. Such a decision is not, however,
arbitrary in the sense of being capricious and unreasonable.

Courts are used to dealing with the concept of arbitrariness, but in
the legal context "arbitrary" usually means "capricious and
unreasonable." Arbitrary, capricious, and unreasonable govern-
mental behavior, for instance, will trigger a court injunction to
prohibit the activity at issue.

If you have a standard-setting situation that is brought into court,
the first thing to do is to clarify the definition of "arbitrary." I think
that the dual meaning of the term could be turned to advantage if
handled correctly. Rather than having the case thrown out on
summary judgment because you have admitted in your papers that
the standard setting was arbitrary, it may be possible to prevail by
emphasizing the significantly different meaning that this term has in
psychometric parlance.

A second legal concept that is relevant to standard setting is due
process. Many people who are not familiar with legal thinking
assume that "the law" is relatively straightforward. But it rarely is.
Law is very similar to psychometrics in being a judgmental process,
where judgments are based on sound professional thinking and on
procedures that people in the profession respect as being
legitimate. Judges recognize that for many questions there are no
absolute answers and the best that can be done is to develop and
assiduously pursue fair procedures.
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That is also essentially what is done in standard setting. As Ron
Berk noted, there is a wide variety of acceptable procedures and
approaches. Therefore, it is important to have clear procedures in
place at the outset and then to rigorously follow through with
them. Consistent follow-through is critical because if you come
into court and announce that you use a certain set of procedures,
but in fact you have not followed your own procedures, you will
likely be "hoisted on your own petard." But if you do follow the
procedures you have described, and these are based on sound
rationales, then you will be in a highly defensible position. Even if
another professional says that he or she would have preferred
some other method, so long as the method you have chosen is
professionally recognized, and you have followed it conscien-
tiously, you are likely to get a sympathetic reaction from a judge.

My point here is that the components of standard setting that
Michael Ford mentioned, such as careful selection of the judges,
careful training, and the representativeness of the panel of judges,
are absolutely critical. As part of due process in any high-stakes
testing, especially one possibly involving a disparate impact on
minority candidates, it is important to show that you have been
fair. An important part of fairness in this context is also the extent
to which you include representatives of all groups who may be
affected by high-stakes test results.

Before concluding, I would like to make just a few comments
about videotaping. First, there are obviously some problems with
videotaping as an assessment technique. Videotaping covers only
a limited domain. In addition, videotapes contain nonstandardized
content and are rated by only two scorers or judges. The situation
is further complicated if teachers are permitted to videotape
themselves and if this procedure allows teachers to repeat the
taping process as many times as they like. Bringing technology into
the testing context also may allow candidates who do not do well
to argue that the reason for their poor score was that their
equipment was not as good as someone else's or that they didn't
know how to use it correctly. Moreover, there may be problems of
visual distortion because the camera cannot cover the entire
classroom.

The holistic scoring methods which seem to be used in rating
videotaped lessons may also be a problem, although holistic
scoring has been defended well in many essay-test situations. As
Ron Berk pointed out, it may be worthwhile to consider using a
different scoring method. For instance, it might be appropriate to
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establish scoring categories to correspond to different objectives. I
would say that if there were a way to do an external validity check
to see whether the scores obtained using the holistic scoring
method correspond with the external criteria of what the test is
intended to measure, that would substantially add to the
defensibility of the measure if it ever gets to court.

There are, of course, notable advantages to videotaping. For
instance, it is a very creative process, which allows for a level of
objectivity that does not exist in the way most classroom
evaluations of teachers have been done in this country. The
standard method of evaluation has been for the principal, or the
assistant principal, to go into the classroom three times a year and
check off whether the teacher's performance is satisfactory or
unsatisfactory on some type of rating scale. (Often the result of this
traditional approach, by the way, is that many bad teachers stay in
the classroom, because school systems are afraid to deal with the
legal ramifications of defending that kind of process.) The benefit
of using videotapes is that the initial rater's judgment is subject to
verification and reconsideration. In New York now, two raters
initially judge the videotaped performance. If there is disagreement
between the two raters, a third rater is called in before a candidate
is failed. If the performance is still judged to be unsatisfactory, the
videotape is shown to a panel of five people. If it ever gets to
court, the videotape can be played for the judge. Thus, the
videotape can provide a compelling defense—you can point out
specifically why the teacher is inadequate. You can show it step by
step. In short, with performance assessment, where the danger is
always subjectivity, videotaping provides an unparalleled
dimension of objectivity.

On the other hand, I'm not sure that these videotapes will ever be
challenged in court, because it may be that this technique will not
really sort out good and poor teachers, because everyone may do
well. If a teacher is permitted to put his or her best effort on tape,
review the tape with colleagues, obtain feedback, and then make
another tape, one would expect it to be a good product. In theory,
most of the teachers will ultimately be able to submit a good
videotape. This means that few, if any, will receive an
unsatisfactory rating. Of course, this also means that videotaping
has the potential to be a significant formative learning tool. It will
induce teachers to understand the standards expected of them and
to bring their skill levels up to this standard. If the major purpose of
certification is not to keep people out of a profession but to make
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sure that people entering the profession are up to a certain
standard, videotaped assessments may well promote that purpose.
In that event, there will be very few legal challenges and little for
me to say at future NES conferences.
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