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Over the years, I have been involved in a wide range of issues
involving education and the law, and I have attempted to
understand the complex relationship among courts, legal
mandates, and educational policy in a variety of areas. In that
regard, I have been very pleased to have had the opportunity to
work with people at National Evaluation Systems on various legal
matters and to provide an annual update at these Chicago
conferences about legal developments that affect teacher
certification testing.

This year, in addition to providing a brief overview of recent
legal developments affecting teacher competency testing, I want
to bring to your attention an important emerging area of
education reform—namely, the broadening of students’ consti-
tutional entitlements to a minimally adequate education, which
has interesting implications for teacher certification testing.

Employment Testing and the Courts

Background

Before talking about these new developments, however, let me
first provide a brief overview of the major legal precedents
regarding employment testing. Extensive judicial involvement
with employment testing moved to the fore in the early 1970s
with the well-known U.S. Supreme Court case of Griggs v. Duke
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Power Company.1 In Griggs, the U.S. Supreme Court decided
that Title VII of the 1964 Civil Rights Act would apply to
employment testing, even when there was no showing of
intentional racial discrimination. Whenever any employment
selection device—any method for choosing employees, including
written tests—proportionally had a negative impact on minority
candidates, it would be subject to the strictures of Title VII and
would invoke judicial review. Thus, the Griggs case articulated
the standards of job relatedness that have applied ever since.

Since Griggs, there has been tremendous judicial involvement in
all areas of employment testing, including teacher certification
testing. In the first decade after this landmark Supreme Court
decision, there was an onslaught of litigation. One of the first
presentations I made at the Chicago NES conferences was in the
early 1980s, when I discussed the "batting average" of the
results of those litigations. Our analysis at the time showed that
plaintiffs had won an enormous proportion of those early cases
because many industrial companies, municipalities, and other
public employers were using employment selection devices for
choosing their employees, without even attempting to utilize any
proper validation techniques. They were not able, therefore, to
demonstrate that their employment selection devices met any
reasonable job-related standards. Five or six years later, though,
when we did a similar won/lost count, the trend had reversed:
the level of performance, expertise, and professionalism in
testing had substantially improved, and defendant victories
predominated.

The next big watershed in the relationship between the courts
and testing occurred in 1988, when the Supreme Court decided
the case of Watson v. Fort Worth Bank and Trust.2 Watson was
significant because it occurred as the performance assessment
movement was beginning to emerge in teacher certification
testing, in student testing, and in many other areas. The issue
that was put before the Supreme Court in Watson was whether
Title VII’s demanding standards for test validation, as announced

                                                    

1 401 U.S. 424 (1971).

2 487 U.S. 977 (1988).
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in the Griggs decision in the context of paper-and-pencil tests,
would also apply to what the Court called "subjective"
judgmental testing, i.e., "performance assessments." The
outcome of the case at the Supreme Court level was hard to
predict since the lower courts had split on the issue. The
Supreme Court’s ultimate ruling was that Title VII does apply to
"subjective" testing and therefore to performance assessments.

Many observers assumed that Watson would lead to increased
judicial involvement in testing matters, particularly in regard to
teacher certification testing, because of the growing per-
formance assessment movement. As I have reported at NES
conferences for the past few years, there has, however, been less
court activity in this area since 1988 than in the earlier years.
Most of the recent court decisions have deferred to the
discretion of state education departments and other govern-
mental agencies that appeared to be developing and adminis-
tering their tests in good faith and in a professional manner. The
courts seemed reluctant to involve themselves in detailed
analysis of unresolved psychometric issues or to consider how to
apply the existing American Educational Research Associa-
tion (AERA)/American Psychological Association (APA)/National
Council on Measurement in Education (NCME) standards to the
performance assessment context before the professional
organizations had tackled that difficult job themselves.

Another reason for this apparent judicial reserve was an ongoing
controversy between the courts and Congress about how the
burden of proof should be applied in employment discrimination
cases. In 1989, the Supreme Court announced in Wards Cove
Packing Co. v. Atonio3 that the primary burden of proof, which
previously had been placed on defendants and required them to
show that their employment tests were properly validated,
henceforth would be on the plaintiffs, who would now be
required to show that a test was not properly validated.
Obviously, this change made it easier for defendants to prevail
in many litigations.

                                                    

3 490 U.S. 642 (1989).
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In 1991, however, Congress "overruled" the Supreme Court on
this point and reinstated the prior standard, which put the
primary burden of proof back on the defendants. Although the
Civil Rights Act of 1991 reinstated the original Griggs standard
on burden-of-proof issues, what has often been overlooked is
that with respect to performance assessment testing, the Watson
case also affects how courts apply the Griggs precedent to
current cases. In Watson, although the Supreme Court held that
Title VII applies to "subjective" assessments, the Court
nevertheless expressed some reservations about the application
of some traditional validation techniques in this new context.
The Court’s implied message seemed to be that at least until the
psychometric profession had clarified the professional standards
that should apply to performance assessments, the courts
should not be overly technical and should uphold the validity of
tests that appear to be developed and administered in good faith
and with professional integrity.

Recent Developments

Accordingly, for the last three or four years, even with the
passage of the 1991 Civil Rights Act, there have been few major
decisions invalidating licensing or certification tests. The courts
almost appear to be waiting for the AERA, APA, NCME, and
others to resolve the question of exactly how the traditional
validity and reliability standards that have been used for
multiple-choice tests and other objective tests should apply to
performance assessments before they will delve more
extensively into this area. A good example of this general trend
is Graffam v. Scott Paper Company4, a recent decision of the
federal district court in Maine. Graffam was an age dis-
crimination case, but it clearly illustrates the general judicial
attitude toward assessment issues.

As part of a downsizing process, the Scott Paper Company had
laid off a number of employees. The layoffs disproportionately
affected employees over 50—some of whom brought an age
discrimination claim. Since the burden of proof had now shifted

                                                    

4 870 F. Supp. 389 (D.Me. 1994).
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back to defendants, the company had to show that its method
for deciding which employees would be laid off was appropriate.

The method Scott Paper had used to determine who should be
laid off was essentially a performance assessment. A three-
person team reviewed the performance of each employee in six
different areas and then determined a score on a downsizing
assessment instrument; those employees with the lowest scores
were the ones laid off. Plaintiffs challenged the assessment
methodology, stating that the company had undertaken no job
analysis or formal validation study to support it.

The instrument had been devised by a group of department
heads who modified a pre-existing downsizing instrument. They
agreed on five general skill areas that they considered important
and assigned roughly equal weightings to them, without
correlating the skills or the weightings to any specific actual
jobs. One additional skill area, "technical job skills," was
developed by the team member who worked in that particular
area. The administration of the instrument was undertaken in a
somewhat loose fashion since some, but not all, employees were
allowed to retake the assessment battery, while certain others
who performed poorly in a particular job group were allowed to
be tested again in another job group.

Overall, the test development and administration, at the least,
seemed open to broad criticism and close judicial scrutiny. In
fact, however, the test passed muster with the court, which held:

Simply because changes to a few aspects of the
selection process might enhance its effectiveness does
not mean that the overall process is ineffective
altogether. Unquestionably, a great deal of subjective
judgment is present in the system employed here. The
Court’s painstaking review of the record, particularly of
the testimony of those employees of Defendants who
devised and implemented the selection plan, persuades
the Court that these persons acted throughout their
activity with personal decisional integrity. Although the
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selection process was not flawless, the Court does not
find the inconsistencies to be fatal to Defendants’
proof.5

The court further specifically noted that the U.S. Supreme Court
had held in Watson that "[i]t is not necessary, however, for the
[company] to introduce a validity study."6

By way of contrast, in another recent case in which defendants
did not appear to lack overall "decisional integrity," the court
took a harder line. LeGault v. Russo7 involved allegations of sex
discrimination in the selection of firefighters. The federal district
court in New Hampshire, which decided the case, held that
physical agility tests had a disproportionate negative impact on
women. The court considered the defendants’ testing
procedures to be grossly inconsistent. They had allowed some,
but not all, of the individuals who failed the physical agility test
to enter the training program, and then, after two women had
placed first and second in the training program, they hired three
males, with lower overall standings, because they had done well
on the physical agility test. Furthermore, they hired another male
who had not even taken the physical test but was known as
being "a strong man" from another town job he had held. That
kind of denial of due process and internal inconsistency
obviously elicits a strong negative reaction from the courts.

Education Reform and the Courts

Although the courts seem to be reducing their active interven-
tion in employment discrimination cases, they appear to be
increasing their involvement in another civil rights area that also
may affect teacher certification testing. That civil rights category
is the fiscal equity reform movement.

                                                    

5 Id. at 404.

6 Id. at 401.

7 842 F. Supp. 1479 (D.N.H. 1994).
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Background

Current developments in fiscal equity cases must be understood
in the context of the broad education reform movement, which
began around 1983 following the slew of commission reports
that shook the nation’s complacency about the achievement
levels of U.S. students and led to a new emphasis on standards.
Since then, practically every state in the union has revamped and
raised its educational standards, including curriculum
requirements, teacher certification, and teacher training
requirements.

In the last few years, the thrust of the standards-based reform
movement has moved, to some extent, from the state level to
the national level, as attention has focused on national goals and
standards. The culmination of this trend was the passage two
years ago of the Educate America: Goals 2000 Act, a rare
bipartisan stance on national educational policy. The original six
national goals had been articulated during the Bush
administration (with the help of the committee of the national
governors’ organization chaired by then-Governor Clinton). They
were expanded to eight goals after the Democrats took over the
White House, and new federal funding was authorized to
encourage states to develop educational improvements that
would move toward meeting these goals by the year 2000. Since
a more conservatively oriented Republican party took control of
Congress in 1994, there has been pressure to reduce funding for
the Goals 2000 bill and to modify some of its provisions. But
even if federal involvement is reduced, there can be no question
that the standards-based reform movement is well established in
almost every state, and it will continue to have significant impact
on a wide range of educational policies.

The aspect of the Goals 2000 Act which I would like to
emphasize for present purposes is the section that deals with
what are called "opportunity-to-learn standards." This provision
requires each state that accepts the federal funds to formulate a
state improvement plan that "shall establish standards or
strategies for providing all students with an opportunity to learn.
Such standards or strategies shall include such factors as the
state deems appropriate to ensure that all students receive a fair
opportunity to achieve the knowledge and skills as described in
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state content standards and state performance standards
adopted by the state."8 In other words, each state is required to
devise a plan that will guarantee each student access to those
educational elements that are necessary to provide that student
with a meaningful educational opportunity.

There are, of course, a number of definitions of what this
"opportunity to learn" actually means. Diane Ravitch, former
Assistant Secretary of Education, says, "For students to learn
effectively, education must take place in safe, physically
appropriate facilities, using a sound curriculum taught by
qualified teachers and using appropriate instructional
materials."9 Although some details concerning the essentials of
an educational opportunity may vary, access to "qualified
teachers" would undoubtedly be a key element on any list.

Interestingly, although the Goals 2000 Act requires every state
plan to include opportunity-to-learn standards, the act also
states that "the implementation of opportunity-to-learn
standards or strategies shall be voluntary on the part of the
states, local educational agencies and schools."10 Thus, the
compromise Congress worked out was that every state must
develop a detailed plan including opportunity-to-learn standards,
but once the opportunity-to-learn standards are drawn up, they
do not necessarily have to be implemented. The legislation goes
on to specify further that nothing in the bill shall mandate any
state to equalize per-pupil spending. In sum, although
meaningful opportunity-to-learn standards obviously imply that
all students must have qualified teachers, adequate physical
facilities, etc.—all items with a significant price tag—nothing in
this federal law may be read to require that funding actually be
provided to accomplish these purposes. In terms of coherent
policy, this bill leaves a lot to be desired, but as a congressional
compromise, necessary to get a sufficient number of votes to
ensure its passage, the legislation is quite understandable.

                                                    

8 20 U.S.C. §5886(d)(1) (1994).

9 Diane Ravitch, National Standards in American Education (1995),
p. 13.

10 20 U.S.C. §5886(d)(2).
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Although the federal law in its present state does not directly
mandate adoption of opportunity-to-learn standards—and there
is much talk in the new Congress about further modifying it to
eliminate the references to opportunity to learn altogether—this
does not mean that opportunity-to-learn standards will not, in
fact, be adopted in many states. The very fact that this concept
has entered into the national policy debate is highly significant.
Those who opposed mentioning opportunity-to-learn standards
in the law, even in a nonmandatory fashion, knew that a federal
imprimatur in and of itself would give the concept significant
legitimacy. Note in this regard that the American Federation of
Teachers recently came up with a "Bill of Rights and
Responsibility for Learning," which included important
opportunity-to-learn concepts. The seventh aspect of this Bill of
Rights states, "All students and school staff shall have a right to
learn and work in schools where teachers know their subject
matter and how to teach it."11 Once the opportunity-to-learn
concept gains legitimacy as an entitlement or a right with the
national educational organizations, pressures will increase on
the states to adopt these concepts in their own legislation.
Already a number of states such as Vermont have begun to
develop opportunity-to-learn standards.

Opportunity-to-learn requirements are also beginning to be
mandated by a number of state courts. Judges are, as I noted
earlier, slow to articulate and enforce new rights and entitle-
ments if they are not clear about standards that should be
applied. As opportunity-to-learn concepts become clarified, the
courts are likely to enforce these rights more assiduously. Many
educational advocacy organizations, having been alerted to the
significance of the developing opportunity-to-learn concepts, are
beginning to realize the importance of these concepts for
establishing educational entitlements of minority students in
urban areas, students in rural areas, and others who have long
been denied adequate educational resources to receive a
meaningful educational opportunity.

                                                    

11 The AFT’s Bill of Rights appears in Albert Shanker’s "Where We
Stand" column, New York Times, News of the Week in Review
Section, September 17, 1995, p. 7.
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These recent opportunity-to-learn developments emerging from
the contemporary standards-based reform movement are
merging with new litigation trends in the 25-year-old fiscal
equity movement. The movement began in the early '70s with
two major cases—Serrano v. Priest12, in which the California
Supreme Court invalidated the state’s education finance system
because of the substantial disparities in the resources it made
available to students living in different school districts, and San
Antonio Independent School District v. Rodriguez13, in which the
U.S. Supreme Court decided there were similar disparities in
Texas, but held that they violated no federal constitutional right.
In both of these cases, the plaintiffs pressed the fundamental
equitable concept that just because a child happens to live in a
school district that does not have a high property-tax base, that
child should not be denied the same opportunity to learn as a
child born in a place—or whose parents moved to a place—that
has a higher property-tax base.

The statistical and economic analyses that go into these cases
are fascinating. In Rodriguez—the case that went to the Supreme
Court over 20 years ago—the metropolitan San Antonio area
contained a poor district with mainly Mexican-American students
that taxed itself at almost double the rate of the people in a
neighboring property-rich Anglo district but raised only one-fifth
the amount of funds. Even though the state provided a bit more
in state aid and they received federal Title I funding, students in
the poorer district still had less than half the amount of money
spent on them per capita as their peers in the wealthy district.
Clearly, because of a large number of students who were limited
English proficient and had other special needs, the poorer
district had greater educational needs, but because of its low tax
base, it could not even obtain the basic level of adequate
teachers, instructional materials, and physical facilities, which
Diane Ravitch defined as constituting a fair opportunity to learn.

                                                    

12 487 P.2d. 1241 (Calif. 1971).

13 411 U.S. 1 (1973).



Opportunity-to-Learn Standards

21

Recent Developments

Despite the overwhelming inequity of the situation, the U.S.
Supreme Court had a lot of difficulty with this case. There were
many doctrinal complexities (Rodriguez is the major stopping
point of the Supreme Court’s expansion of equal protection
doctrine from the Warren Court). Suffice to say for present
purposes that the Supreme Court decided to pass on to the
states the responsibility for dealing with this problem. The Court
held that education was not a fundamental interest under the
federal constitution, but they indicated that it may be a
fundamental interest in many state constitutions because
education is a basic state responsibility. As a result, litigations
have been brought in virtually every state in the union. By my
latest count, there have been 35 decisions by the highest state
courts, and there are cases pending in 10 or 12 other states. As
for "batting averages," out of the 35 cases decided by the
highest state courts, plaintiffs have won 18, and defendants
have won 17. Significantly, in the last six years, plaintiffs have
won 13 out of 17 cases. The momentum, therefore, definitely is
in the direction of more judicial intervention and more mandates
for fiscal equity reform.

The reason for this recent trend toward plaintiffs’ victories
seems related to a new legal theory that plaintiffs have pressed,
and the courts have increasingly accepted, in the past few years.
This new approach emphasizes the state’s failure to provide a
minimally adequate education, in contrast to the prior emphasis
on fiscal disparities. Most of the early cases focused on the basic
unfairness of the fact that children in some areas were getting
less than children in other areas. Some courts agreed, but other
courts said that was simply too bad; in essence, they seemed to
agree with John Kennedy’s statement that "life is unfair." If the
legislature will not respond to these inequities, the courts will
not get involved.

The new arguments are phrased in absolute rather than relative
terms; plaintiffs in these cases argue that many students are
being denied the minimal basic education that is specifically
guaranteed by the language in many state constitutions. Many
courts have now agreed that there is a constitutional right to a
minimally adequate education and that it is the responsibility of
the legislature and of the state education department to ensure
that every child in the state has an opportunity to obtain that
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education. In sum, instead of looking at the situation
comparatively—whether one gets more and one gets less—the
new notion is that there is a certain minimum everybody must
receive if the educational entitlements written into most state
constitutions are to have any meaning.

The difficulty in this approach, of course, lies in defining this
minimally adequate education. A number of courts have tackled
this problem. The New Jersey Supreme Court, for example, has
defined a "thorough and efficient education" in terms of the
students’ ability to function productively as a citizen and
compete in the economic marketplace.14 The Kentucky Supreme
Court has formulated a more detailed definition of an adequate
education that includes seven specific categories ranging from
"sufficient oral and written communication skills to function in a
complex and rapidly changing civilization" to "sufficient
grounding in the arts to enable each student to appreciate his or
her cultural and historical heritage."15

I have been involved as counsel for the plaintiffs in a current
fiscal equity case in New York State. In a decision issued in
Campaign for Fiscal Equity v. State last June16, the Court of
Appeals, New York’s highest court, held that all students in the
state are entitled to a "sound basic education." The court defined
this concept in terms of functioning productively as a citizen—
and specifically in terms of competence to vote and serve on a
jury—but it also held that the right includes a number of
educational "essentials" which seem very similar to the
opportunity-to-learn standards I discussed previously. These

                                                    

14 Robinson v. Cahill, 303 A.2d 273 (N.J. 1973)

15 Rose v. Council for Better Educ. Inc., 790 S.W.2d 186, 212 (Ky.
1989).

16 Campaign for Fiscal Equity v. State of New York, 655 N.E.2d 661
(N.Y. 1995).
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include adequate physical facilities, adequate resources,
adequate "instrumentalities of learning," and a right to be taught
"by sufficient personnel adequately trained to teach those
subject areas."17

The Impact on Teacher Certification Testing

What do these developments mean in practical terms? What is
their significance for teacher certification testing? I would
suggest that the opportunity-to-learn movement and the recent
fiscal equity decisions have four major implications for teacher
certification testing. First, I think there will be increased pressure
to seriously enforce existing teacher certification and mentoring
laws. In New York City, for instance, at the present time
12 percent of the teachers are uncertified. This situation has
existed for many years. Because the school system cannot fund a
sufficient number of certified teachers, the authorities have
adopted a range of makeshift arrangements. The opportunity-to-
learn and right-to-education standards highlight the implications
of continuing shortages of qualified staff on student
achievement and put the problem in the context of a civil rights
entitlement. It is no longer acceptable to say, "We’re doing our
best. If we can’t find enough certified teachers, we’ll fill that
12 percent vacancy however we can." The board of education
simply cannot tell a court that 12 percent of the students in New
York City, or approximately 120,000 youngsters, can continue to
be taught by individuals whom the state considers unqualified.
These students are being denied their right to a constitutionally
mandated education. Similarly, inadequacies in staff
development, such as widespread reductions in teacher
mentoring programs because of fiscal cutbacks, may be viewed
as denials of civil rights that no longer will be acceptable.

The second area where this opportunity-to-learn thrust may
make a major difference is moving the focus on qualifications
from minimum competency, and minimum entry-level assess-
ments, to higher levels of professional functioning. From a
student entitlement point of view, the bottom line is the

                                                    

17 Id. at 666.



Rebell

24

teacher’s performance in the classroom. If students have a right
to be taught by qualified teachers, pressures will increase to
conduct assessments at various points in teachers’ careers to
ensure that they continue to be qualified. In this regard,
increased attention is likely to be paid to tying teacher assess-
ments to student achievement scores. In short, the idea of
recertification exams and ongoing professional development
that is monitored and regulated is likely to become increasingly
important.

The third major implication of the increased legal focus on
student entitlements is enhanced emphasis on performance
assessment. The key output measures for assessing oppor-
tunities to learn are student achievement levels. Performance
assessment, at least when it is done correctly, relates directly to
these bottom-line concerns; student entitlements, therefore, will
provide an additional thrust and justification for the
performance assessment movement.

The final area where opportunity to learn is going to make a
difference is the increased emphasis it will put on the linkage
between curriculum reform, teacher preparation, and teacher
certification. The whole point of standards-based reform is to
conform all state policies to support the bottom line—the actual
learning of students in the classroom. In the past there have
been extensive discrepancies between the skills that were being
assessed on teacher certification tests and what had actually
been taught to would-be teachers in the teacher training
institutions. This led some legal commentators and at least one
court18 to proclaim a concept of "instructional validity," which
meant that teacher certification candidates should not be
penalized for poor performance on items that involve material
that they were never taught. I wrote an article which criticized
that premise because the extent of a candidate’s exposure to
the domain being tested has nothing to do with the test’s
validity.19 Test validation is based on job relatedness. If it can

                                                    

18 Debra P. v. Turlington, 644 F.2d 397 (5th Cir. 1981).

19 Michael A. Rebell,  Disparate Impact of Teacher Competency
Testing on Minorities: Don’t Blame the Test-Takers or the Tests.
YALE LAW AND POL'Y REV. 375 (1986).
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be shown that the knowledge and skills being assessed on a
teacher certification test relate to the knowledge and skills
actually needed in the classroom, it would be unfortunate for the
particular candidate, but legally irrelevant, that he or she never
learned that material or developed those abilities.

Increased emphasis on standards-based reform and student
entitlement may, however, change this situation. When the
perspective is whether students are performing and the
emphasis is on the total functioning of a coherent system, then
instructional validity makes more sense. The teacher certification
test must be related to the curriculum being taught in the
classroom and to the preparation of future teachers if the
system as a whole is to be integrated and consistent.

In summary, I think the adequate education movement is going
to reinvigorate the plaintiff bar in education litigations. It is
going to motivate the courts to take a whole new look at all
areas of education reform, including teacher training and
teacher certification, because adequate teacher preparation and
the assurance of qualified teachers is the linchpin of meaningful
education reform. What will be critical from this perspective is
not gatekeeping and initial-entry criteria but more broad-based
teacher qualifications aimed at the bottom-line question of
whether all children are actually learning. This requirement to
provide all students with a full opportunity to learn will, in turn,
provide new opportunities and new challenges for those involved
in teacher preparation and teacher certification testing.
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