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My aim here is to discuss the legal implications of teacher
competency testing—past, present, and mostly future. After two
decades of major Supreme Court pronouncements and a number
of Congressional responses to them, we appear to have finally
reached the stage where the law in this area is well established,
and one can articulate the applicable legal standards with a
relatively high degree of certainty. The recent challenge to the
California Basic Educational Skills Test (CBEST™), which was
decided by the Federal District Court in California in September
1996, provides a good vehicle for discussing the present state of
the law, since it brings together many of the legal concepts with
which the courts have been wrestling in recent years.

After describing the present state of the law with particular
reference to the CBEST case, however, I will then turn to a
consideration of possible future trends—trends which may well
plunge us into another era of ferment and uncertainty. These
trends are related to the legal implications of the standards-
based reform movement, which has now been adopted in one
form or another by more than 40 of the states. The standards-
based reform movement has radical implications for the future
of education reform—and for the emergence of a whole range of
new possible legal challenges. In sum, then, just when we
thought we had reached a point where the law relating to
teacher competency testing had become reasonably well
established, developments in the educational policy arena may
be opening up a host of new legal issues.

Let me begin with a very brief overview of the development of
employment discrimination law. It was in 1971 that the United
States Supreme Court decided the landmark case of Griggs v.
Duke Power Company1. In Griggs, the Court explicated Title VII
of the 1964 Civil Rights Act, a statute which prohibits all forms
of employment discrimination, including tests and other job
selection mechanisms. The major issue in Griggs was whether its

                                                    

1 401 U.S. 424 (1971).
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stringent standards would apply to all situations where a
disproportionate number of minority applicants were denied
employment or only to those situations where there was a
showing of an actual intent to discriminate against minorities.
The Court's holding on this key issue was that "discriminatory
impact," and not "discriminatory intent," would trigger judicial
scrutiny. In other words, any employment selection device that
has the effect of adversely impacting on minority groups or
women will trigger the application of Title VII's demanding
requirements, whether or not there has been any showing that
an employer actually intended to discriminate.

The Griggs holding was of major significance. The unfortunate
fact is that many minority groups tend on average to receive
lower scores in most types of employment assessments. The
Griggs holding, combined with the 80/20 rule promulgated by
the Equal Employment Commission and adopted by most of the
courts, means that in practice any employment selection device
which results in a minority pass rate that is 80 percent or less
than the majority pass rate will trigger judicial scrutiny under
Title VII. Once the plaintiffs have made such a prima facie
showing of discriminatory impact, the burden of proof shifts to
the defendants to demonstrate that the test or other
employment selection device that resulted in this adverse impact
on minorities can nevertheless be justified. In Title VII parlance,
this means showing that there is a "business necessity" for the
test or, in psychometric terms, that the test has been properly
validated in accordance with established professional
procedures. Even if the defendants can show that the test or
other employment selection device has been properly validated,
the plaintiffs have a final bite at the apple, which allows them to
show that another validated, appropriate testing approach can
meet the employers' business needs, but with less of a disparate
impact on minority applicants.

Although there were numerous legal challenges to examinations
involving teacher testing programs in the 1970s and, to a lesser
extent, in the 1980s under these standards, there have
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been few such challenges in recent years. There are, I think, two
major reasons for this drop in litigation. First, the law itself has
become clearer. Second, professional standards among those
who develop and administer these tests have improved
dramatically.

The manner in which the three-part Title VII standard currently is
applied by the courts is illustrated by the litigation involving the
CBEST test, Association of Mexican-American Educators (AMAE)
v. State of California,2 which was handed down by the U.S.
District Court in California in September 1996. The CBEST is a
basic skills examination, pegged at the pre-college level, which
assesses minimal competency in the areas of reading, writing,
and mathematics. It is required for the credentialing of all
teachers and for a number of other positions, including
administrators, in the State of California. The CBEST includes two
sections, reading and mathematics, with 40 multiple-choice
questions each, and one section, writing, comprised of two
essay questions. It is administered six times a year, and
candidates are allowed unlimited re-takes. In addition, a candi-
date may keep his or her best score on any given section and
need only re-take the failed sections.

The CBEST would appear to be a relatively minimal threshold
requirement for entry into the teaching profession, but the
failure rate on this examination has been substantial. Overall, it
appears that approximately 75 percent of the recent college
graduates who take the test pass, but only 55 percent of the
experienced teachers pass (although many experienced teachers
had been "grandfathered in" when the legislation first passed
and others had received waivers). In terms of civil rights law, the
important data is the racial impact statistics. This test has shown
a very definite pattern of adverse impact. According to the
defendants' figures, the white pass rate was 80 percent, the
African-American pass rate was 37 percent, the Asian rate was
60 percent, and the Hispanic/Latino rate was 47 percent. It was
clear, therefore, that under the "80/20 rule," there was
substantial adverse impact against each one of the principal
minority candidate groupings.

                                                    

2 937 F. Supp. 1397 (1996).
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Once there has been an initial prima facie showing of adverse
impact, under the applicable law the burden shifts to the
defendant to prove that the test is job related or, in this context,
that it was validated. In the CBEST situation, the defendants
presented three separate sets of validation studies, a relatively
heavy evidentiary showing. The first two were classical validation
studies, which involved several hundred individuals, mostly
teachers and administrators—of whom a fairly substantial
proportion were minorities. These individuals were asked to
conduct a content analysis of the multiple-choice items and rate
their relevance to the job of teaching in the State of California.
The first study found overall relevance ratings of 76 percent for
the reading examination and 65 percent for the math test; in the
second study, the reading questions received ratings of 94–
98 percent and the math scores were 87–95 percent. Both of
these findings were well above the 50 percent decision rule that
was considered acceptable by the experts for both the plaintiffs
and the defendants.

The most interesting of the validation studies considered by the
Court, however, was the third study, which was undertaken in
1994, right before the case went to trial. This study involved
both a very thorough job analysis survey and a content validity
study. The job analysis survey was created on the basis of a
literature search, interviews, and observations of California
classroom teachers and analyses of these data by content
experts. The survey, which included 59 job activities, 39 reading
skills, 27 writing skills, and 37 math skills, was then distributed
to more than 6,000 teachers and 1,100 administrators who were
asked to rate each job activity in terms of its importance and
frequency. Data were received from 1,100 teachers and 230
administrators.

The decision rule for this study was that an activity or skill would
be considered important (and thus retained) if at least
80 percent of the survey respondents rated the activity or skill as
applicable to the job, with a mean importance rating of 1.5 or
higher on an importance scale that ranged from 0–3. This
80 percent standard was obviously a demanding one (compare
the 50 percent standard used in the other validation studies).
Utilizing this standard, 14 of the 59 job activities were dropped,
as were 2 of the 39 reading skills, 2 of the 27 writing skills, and
27 of the 37 math skills.
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Needless to say, the California authorities were a bit taken aback
by the results of the mathematics job analysis survey. Fewer
than 30 percent of the original math skills were retained at the
end of this process. From any common sense perspective, this
result seems absurd. For example, the math skills that were
dropped after the survey included knowledge of the metric
system and the ability to perform arithmetic operations like
averages and percentiles.

Accordingly, the California Commission on Teacher Cre-
dentialing commissioned a follow-up content validity study to
re-examine the math skills after this survey. This content validity
study involved 20 teachers who participated in two focus
groups. They were asked to rate the applicability of the 37
original math skills and determine whether each one was
required upon entry to the job.

Again using an 80 percent standard, 26 of the 37 math skills
were retained after this process. These 26 math skills were then
considered by a further group of 26 content experts and 28
community members. The decision rule at this point was that
the skill would be retained if either group found it applicable
and required at entry level, using the 80 percent standard. On
the basis of this further review, 19 of the 26 math skills were
ultimately retained, that is, 9 more than emerged from the
original survey. In light of the job analysis and content validity
studies, the specifications for the math portion of the CBEST
were then re-formulated.

As you might have expected, the plaintiffs lost little time in
challenging this procedure. Essentially, their position was that by
redoing the content validity study, the judgments of about 75
teachers and community leaders were allowed to override the
views of almost 1500 teachers and administrators who took part
in the extensive initial survey process. On its face, the plaintiffs'
point seems powerful. Moreover, since the vulnerable content
validity study was the most recent—and apparently the most
extensive—of the validity studies, questions obviously arose as
to the retroactive validity of all of the tests that had been
administered since 1983.

Despite these issues, the Court upheld the validity of the test.
Although noting that the validity evidence was "not perfect," the
Court found that the CBEST had a "manifest relationship" to the
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job of a classroom teacher. The Court agreed with the
defendants' expert that the standards used in the content
validity study were "exceedingly conservative" and concluded
that "all the studies presented by defendants were conducted
well within the bounds of professionally acceptable standards."
In regard to the retroactivity question, the finding was that the
test "was properly validated in light of the scientific information
available and the professional standards applicable in the early-
to mid-1980s."

In essence, the Court seemed to be saying that from a common
sense point of view, it is clear that a classroom teacher should
have knowledge of concepts like the metric system and basic
percentages and that a survey process which omitted such items
needed to be reconsidered. You might say the judge was willing
to set aside a lot of the technical arguments and rely on the
credibility of defendants' experts in light of the indications that
the defendants undertook a very extensive, good-faith effort to
validate the test to the maximum extent possible. Even though
there were some imperfections in the overall procedures, the
Court simply was not going to invalidate an important statewide
testing program because of these possible technical deficiencies.

In essence, I think the CBEST ruling exemplifies the reality that
judicial decisions, like psychometric conclusions, are highly
judgmental. In applying the technical legal rules, there is an
important range of judgmental discretion, and when a court
believes that test developers are following solid professional
practices, in good faith, their procedures often will be given the
benefit of the doubt. The Court here also underscored the
significance of the context in which this testing program was
taking place. At several points, the judge noted that teachers are
role models who are charged with "the weighty task of educating
young, impressionable students." Consistent with this view, the
Court responded to the fact that the cut score was set one
standard error of measurement below the level found by the
standard-setting panel by saying that perhaps the cut score
should have been set one standard measure above the original
level in order to give the benefit of the doubt to the
schoolchildren, rather than to the certification candidates.
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Although this case is going up on appeal and we do not yet
know its final outcome, the trial court's ruling seems to be
consistent with the current trend in public employment testing
cases. In recent years, the courts have upheld a much higher
percentage of professionally validated tests and of teacher
competency tests in particular. Judge Orrick, in the CBEST case,
like many other judges who have heard complex Title VII cases,
became quite sophisticated in his understanding of both
psychometric and public policy issues. This understanding led
him to uphold a range of professional procedures that he
believed had been undertaken in good faith and to emphasize
the importance of licensing and credentialing examinations that
are geared to protecting the public interest.

The CBEST case, then, illustrates how the demanding adverse
impact holding of the Griggs decision has come to be applied by
the courts in cases involving teacher certification testing
practices that are consistent with contemporary professional
standards. The courts and the psychometric profession appear
to have finally, after 25 years of dialogue, established a modus
operandi that pragmatically balances anti-discrimination
strictures and reasonable validation techniques. What would
happen, though, if a set of new legal requirements were
suddenly to be imposed in the teacher certification realm,
requirements that had not, like the current Title VII employment
discrimination standards, been considered and explicated by the
courts over a 25-year period? Would we be plunged into an era
of legal uncertainty? Or would the precedents established since
Griggs provide continuing guidance despite these changed
circumstances? These are the precise questions that are being
posed by the new standards-based reform movement, which
currently is being adopted by the vast majority of the states.

Although standards-based reform is being implemented
primarily at the state and local level, the impetus for this
movement actually originated at the federal level with the "Goals
2000" movement. "Goals 2000" was initiated by the Bush
administration and given statutory status under President
Clinton. The aim of the eight "Goals 2000" standards is to bring
all U.S. schools up to a "world-class" level, which will enable all
students to compete effectively in the international job market
of the 21st century. The operating premise is that once clear
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expectations of high performance are established, the system
and the students will do what is necessary to meet them.

Many of the states that have adopted the new standards are
attempting to move beyond the hortatory abstractions of the
federal "Goals 2000" approach. They have developed and begun
to implement a set of thoroughgoing, interrelated educational
reforms. Such standards-based reforms seek to promote
substantial improvements in achievement for all students by
establishing clear, statewide academic goals and then revising
curriculum requirements, teacher training practices, certification
standards, and student assessment mechanisms to be consistent
with these goals. Standards-based reforms generally emphasize
coordination of state and local policies rather than top-down
regulation. For example, statewide "curriculum frameworks" are
intended to spell out essential skills and understandings that all
students should develop, but they leave to the local districts and
local schools the decisions about the specific instructional
mechanisms that should be used to teach these skills and
achieve these understandings.

Standards-based reform attempts to establish a coherent
educational policy and a seamless web of interrelated educa-
tional reforms by coordinating four basic types of standards.
These are:

1. Content Standards, which are substantive, statewide
achievement goals established for each major subject area.
The content standards are often accompanied by
"curriculum frameworks" that provide methodologies for
developing detailed curricula that will provide the knowl-
edge necessary to meet the standards at the local school-
district level.

2. Teacher Qualification Standards, which insure that teacher
training institutions conform the content of their programs
to the expectations set forth in the states' content
standards, that state certification requirements are based
on these criteria, and that ongoing professional
development reinforces knowledge and practices consistent
with the content standards.
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3. Performance Standards, including a range of alternative
assessment procedures, which measure the extent to which
local school districts, local schools, and their students have
met the requirements set forth in the basic content
standards.

4. Opportunity-to-Learn Standards, which insure that all
students are provided sufficient programs, staff, and other
resources to enable them to meet the requirements set
forth in the state's content and performance standards.

Clearly, the implications for the teaching profession of this
thoroughgoing, standards-based reform movement are enor-
mous. As the National Commission on Teaching and America's
Future stated in its recent report3, teaching is the most
important component of the standards-based reform movement.
If the standards-based reforms are taken seriously, they will
require upgrading of the entire teaching profession. This will
mean a radical realignment of the curriculum in most teacher
training institutions to conform to the new substantive content
standards, revamping of current certification tests, and
extensive professional development to train current teachers in
the new approach. It will also require new assessment practices
and extensive additional resources to ensure opportunities to
learn for all students.

Accomplishing these ambitious goals is a tall order. Standards-
based reform is a grand vision, a vision that makes sense for
kids. There is, however, a real problem when you have an
ambitious vision like this if you fall short of achieving that
vision. And if there is a tension between the ideal and the real,
the courts very much become the agency of real. The courts will
hold states to the standards that they themselves proclaim and
to the mission that they said they were going to accomplish.
State officials should think carefully, therefore, about the
expectations they are raising and about the realities of the
inevitable implementation shortfalls.

                                                    

3 National Commission on Teaching and America’s Future. (1996). What

matters most: Teaching for America’s future 5.
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What are the likely legal implications of the standards-based
reform movement and its implementation realities? I believe that
there are five specific issues that need to be considered in this
regard.

First are the legal implications for teacher competency testing.
Certification testing is likely to take on enhanced significance.
Since states will be holding students to specific, demanding
performance measures, they will need to show that they have
supplied all students with competent teachers who can provide
proper opportunities for students to learn the state-mandated
curriculum. For example, the fact that approximately 12 percent
of New York City's one million public school students—or more
than 120,000 individuals—are currently being taught by
uncertified teachers is simply intolerable in a standards-based
reform context. If any of these students are denied a high school
diploma because of their failure to meet the statewide
curriculum mandates, they will be able to point to the state's
failure to provide them with teachers who meet the state's own
standards as an excuse for their shortcomings. Questions may
also be raised about current interstate certification compacts
and alternative certification routes that may not guarantee that
teacher candidates have been trained in the specific content
standards that a state has now adopted as its learning
outcomes.

Second, there may be an insistence on "more than minimum
competency" as the measure of acceptable teacher performance.
Right now, most entry-level certification testing is based on
minimum-competency criteria. But if the state's substantive
achievement expectations are clearly spelled out in demanding
content standards, students will be entitled to be taught by
teachers who have demonstrable capabilities to effectively teach
this material, rather than merely being exposed to teachers who
can function at a minimal level. If students are being held to
higher standards, the argument will go, so should their teachers.
A student provided with a barely functional teacher has not
really been given a meaningful opportunity to learn.

What approaches will be deemed adequate for showing "more
than minimum competency"? The National Board for Professional
Teaching Standards has, of course, been pioneering the
development of high-level professional assessments for
teachers. Although I would not expect that the Board's
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demanding procedures would be deemed an entry-level
requirement for all new teachers, their experiments with a broad
range of performance assessment techniques obviously provide
useful models for further development and broader
dissemination. A major issue here will be how to define fair,
high-level competency standards. Since there is no clear
consensus on what good teaching is, this issue may prove to be
a real problem.

Many present procedures that are fair and adequate in a
minimum competency setting may not be in a "more than
minimum" context. For example, videotaped assessments that
allow a teacher to select his or her best take for evaluation may
be an acceptable method for demonstrating that the teacher is
capable of performing adequately at least some of the time, but
they do not guarantee a consistently high level of functioning.

Third, psychometric concepts for determining the "job
relatedness" of assessment criteria will have to be dramatically
reconsidered. Since standards-based reform is a "seamless web"
that weaves together multiple criteria, job analyses for teachers
and other professionals will need to relate to the broad range of
content standards and teacher qualification standards. The
domain for analyzing job requirements will be not only what is
currently being taught in certain classrooms but also the content
of new, future-oriented, state standards policies. The job of a
teacher will be defined not only by what those in the classroom
currently are doing but also by what the state standards say they
should be doing. To a large extent, the broad "protect the
public" perspective of professional licensing standards will
become more relevant for all aspects of teacher testing than the
narrower, job-related criteria used in many current entry-level
certification testing programs.

Fourth, the emphasis on accountability that permeates the
standards-based reform movement is likely to put a greater
emphasis on performance assessments at all levels. Portfolios
and other performance-based techniques are more appropriate
means for students to demonstrate the range of skills required
by thoroughgoing content standards than traditional standard-
ized tests that tend to encompass a more limited learning
domain. Now, of course, if students are to be assessed in rela-
tion to demanding statewide content standards and deprived of
diplomas if they fail to meet them, there will also be much
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greater legal pressure to ensure that the teachers who are
entrusted with the responsibility of preparing students to meet
high-stakes student-outcome measures also demonstrate their
competence through broad-gauged performance measures.
Because of the high stakes accompanying all of the tests, there
will be heightened legal concern with proving the validity of the
performance measures that are put into place.

Finally, the content of the basic state standards themselves is
likely to become a legal issue. Each state may be put to its proof
to show that the substantive content standards it has adopted in
each subject area constitute an appropriate, significant, and fair
basis for making high-stakes decisions. The types of questions
that are likely to arise are whether content standards can fairly
subsume the range of relevant multicultural perspectives and
whether the teacher qualification standards fairly reflect the
diversity in teaching approaches (traditional, progressive, "post-
progressive"). New legal issues may also arise around such
questions as the qualifications and representative nature of the
panels that write the content standards or that set standards for
assessment practices. The questions may go beyond the issues
of minority representation that are currently Title VII concerns
and open up whole new representational issues of class
diversity, cultural diversity, and similar concerns.

The standards-based reform movement will also undoubtedly
lead to renewed focus on traditional adverse-impact and bias
issues. Clearly, the heavier emphasis on high-stakes testing for
both students and teachers means there will be more oppor-
tunities for bias to occur, whether intentional or unwitting. In
this context, bias review procedures currently being used by test
developers will need to be reconsidered. To the extent that more
extensive use is made of performance assessment techniques
such as videotaping and portfolio preparation, greater attention
will need to be paid to the "opportunity to fairly participate" of
people of all backgrounds in these exercises. For example, does
a teacher who teaches in a technologically well-equipped school,
with strong mentoring support, have an unfair advantage
compared to a teacher who works in a technologically ill-
equipped school that has no meaningful mentoring program?

The standards-based reform movement raises great expecta-
tions. It is built on an assumption that students of all back-
grounds can achieve at high levels if learning expectations are
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made clear and proper opportunities are provided to them. The
movement is also implicitly based on the premise that students
and teachers of all backgrounds can be fully and fairly assessed
in relation to these broad, demanding curricular requirements.
Are these assumptions correct? Assuming they are, are our
school systems prepared to undertake the radical transforma-
tions necessary to implement them? Are our political systems
prepared to provide the resources necessary to support fairly
this new, high-stakes environment?

As with any other radical reform, standards-based reform is
unlikely to be fully developed and fully implemented in our
imperfect world. However, it will raise new expectations and
introduce new educational concepts, which will have significant
legal implications. A year from now we may be in a better
position to assess realistically how far the movement has
progressed, how far reaching will be the legal changes it
invokes, the new legal problems that have emerged, and some
practical suggestions on how to confront them.


