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Making Connections
Last year when I spoke at the annual NES conference, my theme was
the challenge of standards-based reform and the problems it might
pose for teacher certification. At that time, I listed five specific areas of
challenge and promised that next year I would provide further
thoughts on how to respond to those challenges. When I learned that
this year's conference theme was “the induction years” and my role
was to talk about legal issues related to that topic, I was concerned
about how I could keep my promise to respond to the issues
remaining from last year.

Upon reflection, however, I realized that I could solve my dilemma by
speaking to both last year's theme and this year's, because the fact is
that the answer to many of the legal problems for teacher certification
raised by the standards-based reform movement is to improve
practices during the induction years.

A Retrospective
Let me begin by quickly recapping the main points about standards-
based reform that I covered last year. I noted then that statewide
standards-based reforms are now being implemented in one form or
another in over 40 states. What all of these programs have in common
is a belief that if a state establishes high academic expectations,
virtually all students can learn at relatively high cognitive levels.
Generally speaking, states implementing these reforms promulgate
specific content standards in the major subject areas and then reorient
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every aspect of their education systems—including teacher training,
teacher certification, curriculum reform, materials selection, and
student assessment—to conform to these standards. The ideal is a
seamless web of teacher preparation, curriculum implementation, and
student testing, all coming together to support a coherent system
which will result in substantially improved academic performance
from virtually all students—including those who have traditionally
been low achievers.

A number of states have made notable progress in their initial
implementation of standards-based reforms. From a legal perspective,
however, standards-based reform raises a number of significant issues
because once a state raises expectations and promulgates standards,
it has a responsibility to live up to those expectations and standards.
The standards substantiate the broad guarantees that exist in most
state constitutions to provide an opportunity for a “thorough and
efficient” or a “sound basic” education to all students. In other words,
the standards constitute a written prescription that the state has
committed itself to deliver, and, if the prescription is not met, the state
may be legally liable.

The Double-Edged Sword of Certification Requirements
Last year, I discussed the legal issues for teacher certification raised by
standards-based reforms in terms of five specific concerns. The first
was that in the era of standards-based reform, teacher certification
requirements take on enhanced legal significance. In the past, states
did not always consistently enforce their certification requirements:
explicit and implicit waivers have frequently been allowed. In New
York City, for example, in recent years 12–15 percent of the classroom
teachers have at times been uncertified. When school opened in Los
Angeles this year, 60 percent of the approximately 3,000 new hires had
emergency teaching licenses. Waivers from the certification rules tend
to be granted, of course, because of difficulties in finding people
willing to take jobs in certain hard-to-staff locations. Nevertheless,
whatever the motivation, the fact remains that these teachers do not
have the minimum qualifications which the state itself has declared
essential for properly instructing students. In a standards-based
reform environment, this problem takes on added significance. The
state is now holding students to high-stakes standards, and there may
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be serious legal consequences if the state denies students the essential
resources necessary to meet those standards. How can the state
deprive a low-achieving student of a diploma, for example, if the
student can demonstrate that for a substantial part of his schooling
experience he was taught by a teacher who, by the state's own
definition, was not fully qualified to teach?

Although New York City and other jurisdictions currently imple-
menting standards-based reforms have acknowledged this problem
and have made efforts to reduce their reliance on uncertified teachers,
ironically the standards-based reform movement is itself creating
counterpressures which exacerbate the problem. Proponents of
standards-based reform often emphasize the importance of small class
sizes. Programs which mandate or encourage the lowering of class
sizes in the early grades to 20 or fewer students have recently been
instituted in California, Florida, Indiana, New York, and Tennessee.
The obvious tension here is that if a state mandates or promotes class
size reductions when there is already a shortage of properly certified
teachers, it may be impossible, at least in the short run, to meet both
of these goals.

The New York legislature in its last session passed a bill that will
ensure class sizes of no more than 20 in grades K–3 throughout the
state beginning in 1998–99. Right now the average class size in those
grades in New York City is approximately 28. Therefore, reaching the
mandated class size will require about a 30 percent increase in the
number of qualified teachers. In a jurisdiction that already has a
shortfall of over 10 percent in its corps of certified teachers, this is a tall
order. Even if we assume that the standards-based reform movement
will enhance the stature of the teaching profession and thereby
increase the pool of trained, certified teachers over the next few years,
I doubt there will be sufficient numbers to fully meet the anticipated
need. In my view, during this transition period, the more advisable
course would be to emphasize adherence to teacher certification
standards, even if this results in a delay in meeting class size reduction
goals. Failure to provide a student a qualified teacher is virtually
indefensible, whereas a delay in reducing class sizes is a more
debatable issue—especially in light of the continuing controversy in
the literature over the relationship between class size and student
achievement. Moreover, some reduction in class size—even to a level
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short of full compliance—is a sign of progress, whereas the presence
in a classroom of an uncertified teacher constitutes an unequivocal
violation of applicable standards.

Raising the Standards for Teachers
The second issue raised by the standards-based reform movement
involves the minimum competency level to which most teacher
certification programs are geared. In a context where academic
expectations for students are being raised and high-stakes testing
requirements are being imposed on students, it is hard to justify
practices that accept teachers who meet only “minimum” standards.
As we all know, in many instances, students with the greatest learning
needs tend to be taught by the most inexperienced teachers, many of
whom have been certified—at times only provisionally—on the basis
of a minimal competence entry-level exam. If the high expectations
generated by the standards-based reform movement are to be met, all
students need to be taught by fully qualified teachers who are well
versed in the new standards. A number of states—Connecticut,
Florida, and Minnesota in particular—have already revised their
entry-level certification requirements in response to new, more
challenging state standards.

The basic question, then, is how a state can ensure the presence in all
of its classrooms of fully qualified teachers who can provide appro-
priate standards-based education. This is where the induction concept
comes in. A well-conceived induction system that provides
meaningful support for new teachers and effective, ongoing
professional development for the entire staff can ensure that all
students are receiving proper instruction. Other papers in this book
detail some of the exciting innovations in this area that are being
initiated in Connecticut and among the other states that are part of the
Interstate New Teachers Assessment and Support Consortium
(INTASC). What these programs have in common is that they provide
effective mechanisms to ensure that neophyte teachers will be
supported by experienced colleagues in a meaningful way. This
approach may also provide an answer to the question of how more-
than-minimum teaching competency can be maintained for all
students, because the students being taught by novice teachers will
also receive the benefit of ongoing mentoring by a senior teacher. This
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means that the students will have an insurance policy in the form of
the backup support of a master teacher in any areas in which the
novice is weak.

Taking Mentoring Seriously
At this point I want to comment about the issue Mary Diez raised at
the end of her paper. She described the situation in Milwaukee, where
there are approximately 400–700 new teachers per year, yet only about
200 of whom are being mentored. This is a serious problem. If we
accept the premise that a solid mentoring program can help to ensure
that appropriate instruction is provided to all students, then the failure
to provide mentoring to two-thirds of the novice teachers means that
many students may be lacking the level of instruction necessary to
provide them the opportunity to meet the state-imposed standards.
The fact that some of the novice teachers may have waived their right
to receive mentoring is irrelevant to a potential student claim in this
regard.

I realize that in the real world there are budget limitations and political
realities that make it difficult to provide the type of thoroughgoing
mentoring and professional development programs that most of the
professionals at this conference would endorse. Implementation
realities may require a phase-in of mentoring and professional
development, but ultimately, those requirements will be legally
enforced. If a mentoring system is really effective, if it is really
supporting novice teachers, then every student should get the benefit
of the program since each one of them has the same legal entitlement.

A few years ago, a mentoring situation similar to the one in Milwaukee
also occurred in New York City. Uncertified personnel were being
permitted to teach in schools that were unable to hire a sufficient
number of qualified teachers. State regulations require an extensive
mentoring program for these uncertified teachers, but a budget crisis
at the time led the legislature to suspend full funding of the mentoring
program. As a result, the New York City school system was unable to
provide mentoring to about 1000 of its 2600 uncertified teachers.

I was asked at the time to consider filing a lawsuit to challenge this
mentoring cutback. I researched the issue and found that the legal
precedents regarding the right of novice teachers to obtain mentoring
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support were scarce. We found, for example, a federal case in
Maryland that involved a medical intern who claimed that the terms
of her medical staff fellowship guaranteed her the right to proper
mentoring assistance from the senior doctors1. The court held that
since she had received some mentoring support from experienced
doctors, it would not scrutinize the quantity and quality of the
mentoring that had been provided.

The standards-based reform movement has changed the legal context
for this type of claim. It is not the novice teacher, but the student, who
would likely be the aggrieved party. Courts are more likely to closely
scrutinize the constitutional claim of a student who alleges that her
teacher is inexperienced and unable to properly instruct her in the
new, mandated state learning standards than they are to consider the
plight of a teacher who asserts a contractual requirement for a more
adequate mentor. Although I concluded that a challenge to an
inadequate teacher mentoring program would probably not succeed
a few years ago, I think my opinion would be different if a similar
claim were to arise today.

Dynamic Job Analyses
The third factor that I mentioned last year was the difficulty of
defining what “the job” is when considering the job relatedness of an
assessment procedure for teachers, whether it is an entry-level test or
an on-the-job performance evaluation. The nature of the teachers'
responsibilities are being radically transformed by the standards-based
reform movement. There is a seemingly endless stream of new content
standards, curriculum frameworks, and assessment methodologies.
How then does one pin down a definition of “the job” for test con-
struction purposes in such a constantly changing environment? Well,
here again, a focus on the induction years may provide an answer.

Ongoing mentoring and professional development are clearly
hallmarks of proper teacher preparation during the induction years. In
the standards-based reform environment, mentoring and ongoing
professional development tend also to be permanent requirements of

                                                          
1 Jensvold v. Shalala, 925 F.Supp. 1109 (D.Md. 1996).
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the entire teaching culture. For these reforms to truly take hold,
instructional techniques need to be constantly reconsidered in reaction
to modified standards and changing understandings of student needs.
Thorough, ongoing professional development is, in essence, the
driving force of the entire teaching and learning environment. With
standards-based reform, therefore, the nature of “the job” is constantly
in flux, and “job relatedness” for test construction purposes must
relate to this dynamic environment.2

Multiple Performance Assessments
An increased reliance on performance assessments constitutes the
fourth problem posed by the standards-based reform movement. The
impressive progress made by INTASC and programs like
Connecticut's Beginning Educator Support and Training (BEST)
Program in developing validated portfolio procedures, classroom-
based observations, and other performance assessments of teaching
skills during the induction years indicates that effective techniques can
be developed to meet this challenge. The use of multiple measures
over an extended time period eliminates some of the potential legal
problems that might arise if performance assessments were to be used
as the sole assessment standard.

Guarding Against Bias
The final issue in my recap of problems posed by standards-based
reform is the possibility that high-stakes student assessments might
trigger a new round of bias concerns. The dynamic definition of the
teachers' job and the increased reliance on performance evaluations
raise the specter of subjective, and possibly discriminatory, evaluative
judgments. Dynamic, interactive mentoring and professional develop-
ment procedures may, however, provide a self-correcting mechanism
capable of forestalling these potential problems. Moreover, if the
standards and the performance assessments related to them are

                                                          
2 A good discussion of how a school district can create such a culture of ongoing
instructional change is set forth in Elmore, R. E. (1996), Staff development and
instructional improvement, community district 2, New York City, a paper
prepared for the National Commission on Teaching and America's Future.
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developed on an ongoing, interactive basis, they should automatically
reflect the diversity of the teaching candidates entering the profession,
including the increasing number of minority candidates being
recruited in many school districts. The growing corps of active
minority teachers will, in essence, constitute a built-in bias review
committee that will provide an important dimension of validation
through their participation in the process.

Legal Considerations in the New Environment
At this point, I would like to focus on the role of the courts in the
implementation of teacher certification requirements in this dynamic
new teaching environment. In the long run, if the kinds of innovations
in mentoring, performance assessments, and professional development
being discussed are fully implemented, there is likely to be sub-
stantially less litigation than there has been in the past. This is because
for all teachers—and not just those in their induction years—formative
professional development and summative performance evaluations
will become more integrally related. If this coalescence works well, it
will reduce the number of litigations and court interventions into the
teacher induction process.

One of the most interesting developments in this regard is the
emergence in several parts of the country recently of a collegial peer
support system during the induction years. Mentors provide extensive
assistance to new teachers, most of whom develop their skills and
succeed. The small number of inductees who realize, however, that
teaching is not their true calling are then sensitively assisted in
reaching and acting on this realization by their professional colleagues.
This practice tends to avoid negative ratings on a permanent record as
well as adversarial confrontations and resort to legal processes. Peer
support programs of this type—some of which continue beyond the
induction years—are currently in place in Rochester, NY; throughout
the state of Ohio; and Seattle, WA. These experiments indicate that the
formative and summative processes really can coalesce in very
productive ways.

Even in the best of all worlds, however, there will still be some
teachers who will be terminated because of negative evaluations and
who will bring their cases to court. How will the courts react to these



The Induction Years & Standards-Based Reform:  A Legal Perspective

31

claims in the era of standards-based reform? A major challenge for the
courts will be that the dynamic, standards-based reform environment
is going to require of them more sophisticated understanding and
more substantive judgmental responses. Rather than reviewing the
validity of an entry-level paper-and-pencil test or the extent to which
a classroom observation process complied with a checklist of
evaluative criteria, a court will need to consider a variety of
performance assessments over a multi-year period, involving a range
of observations, portfolio components, peer reviews, and other
professional development activities. Nor will the courts be able to rely
as extensively in the future as they have in the past on concrete
guidelines and benchmarks of the APA standards. The latest draft of
the revised APA standards—which is about three times the length of
the existing version—takes a much more qualified, judgmental
approach to most issues and sanctions a range of appropriate
responses, depending on the particular factual context.

Meeting the Challenge
Will the courts be able to respond effectively to this challenge? I
believe that they will. Although in the past many judges have tended
to rely on the explicit guidelines provided by the APA standards and
the guidelines of the Equal Employment Opportunity Commission,
those courts that have ventured into the new, uncharted waters of
teacher evaluation in recent years have tended to demonstrate a high
level of sophistication on psychometric issues. A prime example is
provided by the concept of consequential validity, which increasingly is
being discussed in the psychometric literature. Consequential validity
means that the consequences of the use of a test are factors that should
be considered in relation to its validity. But a major court decision
issued more than 25 years ago had already directly confronted this
issue. In a 1972 case3, which involved the job relatedness of job
requirements for commercial airline pilots, the U.S. Court of Appeals
for the Tenth Circuit Court held that:

                                                          
3 Spurlock v. United Airlines, 475 F. 2nd 216, 219 (10th Cir. 1972).
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When the job clearly requires a high degree of skill and the
economic and human risks involved in hiring an unqualified
applicant are great, the employer bears a corresponding but
lighter burden to show that his employment criteria are job
related . . . . the courts, therefore, should proceed with great
caution before requiring an employer to lower his pre-
employment standards for such a job.

Thus, the court made it clear that when the job at issue involves
extremely high stakes—like the safety of hundreds of passengers on a
commercial airliner—it will weigh technical deficiencies in a validation
procedure differently than it would with a job that involves few health
and safety risks to the public.

Judges tend to be skilled in applying broad legal standards to the
practical realities that emerge in the disputes that are brought before
them for decision. In fact, arguably it is more appropriate for the
delicate balancing of psychometric inferences and public policy with
consequential validity issues to be undertaken by an independent
judge than by a psychometrician, who may have a personal stake in
the outcome of the particular situation.

Although there has been little litigation to date that deals directly with
cases arising from the new standards environment, my review of
recent court decisions on teacher evaluation cases indicates that there
is already a developing trend toward greater judgmental
sophistication by the courts in this area. The last time I had
systematically reviewed legal decisions regarding teacher evaluation
was in 1989, when I was asked to do a chapter on this topic for the
Handbook on Teacher Evaluation4. In reviewing state court developments
at that time, I came to the conclusion that the state courts, by and large,
tended to insist on strict compliance with particular procedural
requirements. Judges tended to avoid judgmental evaluations of
teacher performance and pedagogical quality issues. They tended to
rely on evaluation checklists or other procedures instituted by the

                                                          
4 Rebell, M. A. (1990). Legal issues in teacher evaluation. In J. Millman &
L. Darling-Hammond (Eds.), The new handbook of teacher evaluation.
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school authorities and to invalidate evaluations that did not follow
these procedures, without scrutinizing the teacher's qualifications or
the substance of the procedures themselves.

In reviewing a set of similar cases reported during the past two years,
however, I noted a very clear trend away from such straightforward
reliance on procedural regularity. The judges seemed to be aware of
the growing complexity in this area and of the importance of the
attempts to develop and implement higher-level performance
standards. There was a trend toward accepting “substantial
compliance” with the intent of the evaluation procedures and the good
faith of those making the judgments under review. Let me provide
some examples of recent decisions which illustrate this “substantial
compliance” trend.

A Holistic Interpretation of Compliance
The first case I would like to mention is Child v. Roane County Board of
Educ., a decision issued by the Tennessee Court of Appeals in 1996.5 At
issue here was a board of education policy that required a superin-
tendent to issue a specific written warning before he could dismiss a
probationary teacher. The policy further provided that “after warning
is given, the employee shall be given a reasonable time to improve his
performance.” In this particular situation, the superintendent had not
sent the requisite notice. From the point of view of strict procedural
compliance, this would, therefore, seem to be an open-and-shut case.
Since the superintendent had not complied with the board's policy, the
teacher should have been reinstated. The court, however, looked
beyond this procedural deficiency. It noted that testimony at the trial
indicated that the principal had orally informed the teacher of her
deficiencies “on a daily basis” and that he had, in fact, given her
numerous written notices of unsatisfactory performance, even if they
were not in the precise form required by the board's policy. Under the
circumstances, the court held that the school system had “substantially
complied” with the policy because the teacher had received sufficient
warnings to be aware that she had to improve her performance or lose
her position.

                                                          
5 929 S.W.2nd 364 (Ct. App.Tenn. 1996).
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The next case that I want to mention is Asadoorian v. Warwick School6,
decided by the Supreme Court of Rhode Island in 1997. This was a
really fascinating situation involving a clash of two important values:
the right to parental leave and the professional requirements of the
induction years. The Superintendent of Schools in Warwick had
determined that 15 teachers should be denied tenure because they had
not satisfied the statutory requirement that they complete three full
consecutive years of teaching. He had established a policy that
teachers who were absent for 15 percent or more of the days in a
school year had not completed a “full” year. The plaintiffs brought a
civil rights action, claiming that this policy had disproportionate
impact on women who had taken time off for maternity leaves. They
cited the Rhode Island Parental and Family Medical Leave Act, which
entitles employees who take parental or family leaves to be restored
to their position with “equivalent” seniority status and employment
benefits.

The court upheld the superintendent's determination that a teacher
who was absent 15 percent of the year had not demonstrated an ability
to give satisfactory service over a sustained and uninterrupted period,
as required by applicable statute. On the other hand, the court also
recognized the importance of the Family Leave Act's guarantee that
employees not be penalized for exercising their statutory rights. It,
therefore, adopted a judgmental solution that upheld the integrity of
probationary requirements but without fatally penalizing female
teachers for taking maternity leaves. It did this by extending the
probationary period and allowing the teachers who took family leave
additional time beyond the statutory three-year limit to meet the “full”
year's requirement.

The final case I would like to mention is Unified School District No. 500
v. Robinson7, which was decided by the Court of Appeals of Kansas in
1996. Although this case involved a 30-year veteran rather than a
probationary teacher during the induction years, its “substantial
compliance” holding has broad implications for the teacher

                                                          
6 691 A 2nd 573 (RI 1997).

7 924 P. 2nd 651 (Kan. App. 1996).
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certification and evaluation issues involved in standards-based reform.
The problem here was that the veteran teacher, who apparently had
received satisfactory ratings over many years, no longer was deemed
competent because the district's “philosophy of teaching” had
substantially changed in recent years. A hearing officer had ruled that
the teacher should be reinstated because of technical deficiencies in the
notice of nonrenewal, but the court reversed. It held, in language that
may well be a precursor of a more general judicial attitude in the era
of changing standards, that

. . . in the final analysis we believe that after a fair and impartial
review, the goal of promoting the best interests of the students
and the educational process must prevail over the interests or
convenience of an individual teacher. If the district is to be held
accountable for the quality of education, it must be given
significant authority to ensure the success of its essential
responsibilities.8

The Kansas court clearly understood the central challenge for teacher
certification posed by the standards-based reform movement: if
students are to be required to meet higher standards or be denied their
diplomas, they are entitled to receive effective instruction from pro-
perly qualified instructors. The court realized that if the state
education department and other state officials are to be encouraged to
adopt and implement high standards, the courts must support these
efforts. My expectation is that most other courts will react similarly
and that we can look forward to an era of growing sophistication and
support for standards-based reforms by the courts—so long as those
reforms are fairly and effectively implemented.

                                                          
8 Id. at 656.
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