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More and more state legislatures and state education
departments are holding teacher training institutions
responsible for their graduates' performance on teacher
certification examinations. Texas, New York, and
Massachusetts, for example, are taking steps that will lead to
the termination of teacher training programs whose graduates
do not attain an appropriate—usually 80 percent—pass rate on
initial teacher certification examinations. In a similar vein, the
U.S. Congress is considering several bills that would cut off
federal funding to higher education institutions whose
graduates achieve a pass rate of less than 90 percent on initial
teacher certification examinations.

These developments are not occurring in isolation. They are, in
fact, an integral part of the standards-based reform movement
that is now being implemented in one form or another in almost
all 50 states. Specific content standards for elementary and
secondary school students in major subject areas are at the core
of the standards-based reform initiatives. After core student
content standards are established, states remodel all other
aspects of their educational systems—including teacher
training, teacher certification, curriculum reform, materials
selection, and student assessment—to conform to these
standards. The ideal is to have a seamless web of teacher
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preparation, curriculum implementation, and student testing
supporting a coherent system that will result in substantially
improved academic performance from virtually all students,
including those who have traditionally been low achievers.

These reforms hold great promise for dramatic improvements
in student achievement. In doing so, they also hold students'
and school districts' feet to the fire. In some states, students who
do not pass a rigorous battery of academic assessments will be
denied diplomas. In other states, school districts face possible
state takeovers or other sanctions. Many state education
departments and legislatures are now taking the position that
if standards-based reform involves high stakes for students and
districts, it should also involve high stakes for teachers. As the
New York State Board of Regents recently put it:  "High
standards must drive this reform. We are requiring higher
standards of learning from students and from schools. Now we
must require higher standards from teachers and from all those
who train and support them." 1

New State Requirements
To implement its stated policy, the New York State Board of
Regents last year established a task force on teaching. It found
that one-sixth of would-be teachers statewide currently fail one
or more of the state certification examinations. Among
candidates taking the examinations in New York City, almost
one-third fail at least one test. To remedy this situation, the task
force proposed that within the next five years, every teacher
education program should be required to receive accreditation
either from the National Council for the Accreditation of

                                                          
1 New York Regents' Task Force on Teaching. (1998, July 16). Teaching to higher standards:
New York's commitment, p. 3.
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Teacher Education2 or through a rigorous new state
accreditation process that would involve a comprehensive site-
visit review by a team of state education department staff and
national and local educators.

Beginning in 1999, teacher education programs will be subject
to deregistration by the state of New York if less than 80 percent
of their graduates pass one or more of the teacher certification
examinations and the programs do not demonstrate significant
annual advances toward the 80 percent target. The regents have
also indicated that they will review the 80 percent standard
periodically, with the goal of raising it to 90 percent. As of 1998,
33 of New York State's 112 colleges and universities with
teacher preparation programs would not meet the 80 percent
standard on the basic teacher certification examination for
liberal arts and sciences.

In Texas, a rigorous new accreditation process for teacher
training institutions is already in effect. Under the Texas Educa-
tion Law, the accountability system for educator preparation
programs requires the newly created Texas State Board for
Educator Certification to establish rules for accrediting these
programs, including rules for sanctions. If a program does not
meet the standards for accreditation, the executive director of
the board must appoint an oversight team of educators to make
recommendations and provide assistance. If, after one year, the
program has not met the recommendations of the oversight
team, the executive director is authorized to appoint an
administrator to manage the program. If the program has not
improved after two years, its certificate to prepare educators
will be revoked.3

                                                          
2 Forty other states are also working with the National Council for the Accreditation of
Teacher Education and reevaluating their accreditation of teacher education programs
(www.ncate.org/state/, September 8, 1998).

3 Tex. Educ. Law § 21.045 (1998); Tex. Admin. Code, Title 19, § 229.3(e)(3).
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In September 1997 the Texas State Board for Educator Certi-
fication established accreditation standards that require first-
time or cumulative pass rates of at least 70 percent for teacher
certification. These pass rates are required not only for all
graduates of an institution as a whole but also for graduates
within major demographic groups (African American,
Hispanic, White, and other; male and female).4 By 2002 these
pass rates, which may be raised to 80 percent, will also be
required of graduates in particular certification fields.

In September 1998, Texas placed 35 of its 85 teacher preparation
programs under review because less than 70 percent of these
programs' 1998 graduates in at least one specified ethnic or
gender category had passed the state's teacher certification
examinations. The rules, however, allow programs with 10 or
fewer students in a category that did not meet the 70 percent
threshold to appeal the state's decisions, and 19 of the 35
programs apparently intend to do this.5

Other states, such as Massachusetts and Florida, are also con-
sidering laws and regulations that would revoke the operating
authority of teacher preparation programs whose graduates
have low pass rates on specified teacher certification examina-
tions. In Massachusetts, the State Board of Education proposes
to close any program with a two-year pass rate of less than
80 percent.6  In April, the overall pass rate on the Massachusetts
teacher certification test was a disappointing 41 percent among
1,800 candidates.7 Of the 54 institutions whose students took the

                                                          
4 Tex. Admin. Code, Title 19, § 229.3.

5 Suhler, J. N. Thirty-five teacher programs face review. (1998, September 2). Dallas
Morning News, p. A27.

6 Hart, J.  State plan would de-certify lagging teaching programs. (1998, July 24). Boston
Globe, Metro Section, p. A1.

7 O'Brien, E. Colleges vow to retool after failures on teacher test. (1998, August 25). Boston
Globe, Metro Section, p. A1. The pass rate on the July examination was 53 percent.
Zernike, K. Educators, state clash on training. (1998, August 25). Boston Globe, Metro
Section, p. A1.
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April and July 1998 examinations, only Harvard University and
Wellesley College, with a total of 13 candidates, attained the 80
percent threshold. Boston College was third:  78 percent of its
151 candidates passed.8

The Legal Implications

Focus on Certification Tests

The link between teacher preparation and standards-based
reform means that both the content of the course of study at
teacher training institutions and the domains assessed by
teacher certification examinations must correlate directly with
the curriculum changes and higher expectations for all students
that are being implemented by the state. This is a significant
challenge. The standards-based reform movement is still in an
early stage of development in most states. Initial
implementation involves a seemingly endless stream of new
content standards, instructional materials, curriculum
frameworks, and assessment approaches. In such an
environment, it is sometimes difficult to determine the precise
instructional content and pedagogical requirements to which
teacher preparation and assessment should relate.

This difficulty is illustrated by a recent survey of 11,000 newly
hired teachers in Kentucky, a state that is going through one of
the most highly touted and best-developed standards-based
reform initiatives in the country. Only one-third of the respon-
dents felt "very well prepared" to implement or participate in
some of the key elements of the educational reform:  curriculum

                                                          
8 Hart, supra, note 6.



Rebell

38

planning, portfolio writing, and school-based decision making.
About half said that they felt ill equipped to work with the
state's school technology program.9

In the new standards-based-reform environment, the
knowledge and skills to which teacher certification tests must
relate include the subject-matter content required by the new
state standards and the pedagogical approaches needed to teach
it. The curriculum of the teacher preparation program is an
appropriate domain for a job analysis for developing a teacher
certification examination only to the extent that it also relates
directly to the content and pedagogy for the new standards.

This situation has some interesting ramifications. If the
curricula and instruction at teacher training institutions fairly
reflect the knowledge and skills that directly relate to the new
student standards, a teacher certification examination may
appropriately be scrutinized in terms of its "curriculum
validity" or "instructional validity."10 Students who fail a teacher
certification test would be able to challenge the test's validity if
the test does not fairly reflect the curriculum in which the
student was instructed. On the other hand, if the curriculum at
the teacher training institution does not fairly relate to the new
standards but the teacher certification examination does,
students who fail the examination may have a legal claim
against the teacher training institution. Thus, a college that fails
to respond quickly to the new requirements may be subject to
double jeopardy:  possible sanctions and termination by the
state and possible lawsuits from disaffected students.

                                                          
9 Harp, L. New teachers not sure they are ready for KERA. (1998, July 28). Louisville
Courier-Journal.

10 Conversely, if the curriculum at the teacher training institution does not fairly reflect the
relevant job-content domain, instructional validity is not an appropriate legal concept for
judging the validity of a teacher certification test. See Rebell, M. A. (1986). Disparate
impact of teacher competency testing on minorities:  Don't blame the test-takers—or the
tests. Yale Law & Policy Review, p. 375.
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The fact that the knowledge and skills involved in the
standards-based reforms may be in flux at a time when
increased attention will be focused on teacher certification tests
does not mean that test developers will be given a respite from
legal oversight. On the contrary, because of the high-stakes
nature of teacher certification testing—which now may lead to
both denial of diplomas to high school students and termination
of the operating certificates of teacher training institutions—test
development and validation procedures are likely to come
under increased scrutiny. Strong justifications for the use of
particular content and constructs will take on enhanced
significance. To the extent that required content and methods
continually change, pressure for the frequent updating of
validation procedures and test content will be increased.

The need to avoid content underrepresentation and the
prospect of ongoing changes in content and methods are also
likely to lead to greater reliance on performance assessments
than on paper-and-pencil tests for beginning teachers.
Performance assessments cover broader domains and allow a
large degree of compensatory skills assessment. They can also
be revised and adapted more quickly to keep up with content
and methodological changes.

Under standards-based reforms, student assessments place a
heavy emphasis on bottom-line results. The extensive inter-
related standards-based reforms are being undertaken for the
prime purpose of increasing student achievement. This bottom-
line orientation will affect teacher certification testing. There is
likely to be increased emphasis on assessing how well teachers
have prepared their students to meet high academic expecta-
tions. This means that there will be less attention to minimal
competency, which is what most teacher certification tests
currently assess, and more emphasis on skills necessary to teach
effectively. Similarly, there is likely to be more emphasis on
predictive validity rather than on content or construct validity
in the validation of new tests. Because a key sign of teacher
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success—the improvement of achievement levels in the
classroom—will be readily available, there undoubtedly will be
increased pressure to use such statistics as validation criteria for
teacher certification tests.

Disparate Racial Impact

Historically, minority students have tended to have lower pass
rates on teacher certification tests. Consequently, teacher
training institutions with predominantly minority populations
have tended to have lower pass rates among their graduates.
The new trend toward sanctioning institutions whose graduates
have persistently high failure rates on teacher certification
examinations is therefore likely to result in the closing of a
disproportionate number of institutions with predominantly
minority populations.

This result could have significant legal implications. An adverse
impact of this kind may satisfy the disparate impact require-
ments of the federal Title VI regulations.11 Title VI prohibits
discrimination by any recipient of federal funds and, under the
regulations, discrimination can be found in actions that
disproportionately affect minorities, even if no actual intent to
discriminate was present. Title VI claims could conceivably be
lodged by predominantly minority institutions that are subject
to sanctions. If the institutions make a prima facie case of
disparate impact, the state would have the burden of estab-
lishing that the sanction policy serves a legitimate, nondiscrimi-
natory purpose. The state's termination sanction policy would
therefore come under rigorous judicial scrutiny, and the
question of whether alternative public policies would also result
in the closing of a disproportionately high number of
predominantly minority programs would also need to be
considered.

                                                          
11 34 CFR §100.3 [b] [1] [2]. See Guardians Ass'n v. Civil Serv. Com'n. of  New York, 463 U.S.
582 (1983).
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The use of teacher-certification-test pass rates for specific ethnic
and racial groups may also have important legal consequences.
The aim of this differential focus is undoubtedly to pressure
institutions that serve predominantly minority students to
improve their programs and meet the new requirements. The
outcome, however, could be that sanctions, including program
termination, are imposed disproportionately on such
institutions.

The institutions or their students may, in addition to Title VI
claims, have causes of action under the due process and equal
protection clauses of the federal or state constitutions. These
claims would be based on the fact that in many cases, the
numbers involved when the passing requirements are applied
to separate groups may be too small to be statistically
significant. According to the Texas regulations, as noted earlier,
an institution that is placed under review because of findings
based on fewer than 10 students in a demographic category can
request reconsideration of that status.12 Texas, therefore, would
probably satisfy initial federal due-process requirements, but
the next question is whether the procedures as applied were fair
and nondiscriminatory.

Who Will Sue?

In theory, the new test-passing requirements may create a range
of new legal causes of action, but there is some question about
precisely who would be able to pursue those actions. In many
cases, the parties most directly affected by the termination of a
teacher training program or other sanctions will not legally be
in a position to file a claim. For example, state institutions of
higher learning that are adversely affected by the laws may not
have the legal capacity to sue the legislature or the boards of

                                                          
12 Tex. Admin. Code, Title 19, § 229.3 (E) (1) (D).
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higher education that created them.13 In addition, students who
attend institutions that are subjected to sanctions may not
directly suffer individual consequences. For example, in Texas,
students enrolled in an institution that loses its accreditation
will be permitted to complete their programs and be
recommended for certification.14 (States that do not currently
have such a regulation should consider adopting one.)

The entities most likely to pursue legal challenges will be
private institutions that suffer sanctions under the law. The
graduates of these institutions may also, arguably, pursue
claims against the state for diminishing the value of their
diplomas—but that action might more properly be lodged
against the institutions themselves.

Ironically, the persons who may actually be in the best position
to pursue legal claims are elementary and secondary school
students, who are the intended beneficiaries of the standards-
based reform movement. The potential claims brought on their
behalf would challenge, not the validity of sanction regulations,
but rather the vigor with which the regulations are enforced.
For example, if the pass-rate thresholds that trigger sanctions
were suddenly reduced because of their anticipated impact on
certain institutions, advocates for public school students might
argue that the state had acted arbitrarily or inequitably in
failing to vigorously enforce laws or regulations enacted to
ensure teacher competency. Courts might be sympathetic to
such claims. Because the standards-based reforms hold students
to high-stakes requirements, policy actions enforcing sanction
regulations should err on the side of eliminating false positives
among teacher education programs, not false negatives.

                                                          
13 For example, see City of New York v. State of New York, 655 N.E. 2d 649 (1995). Arguably,
however, students might be able to claim that their diplomas have been devalued by the
school's demise.

14 Tex. Admin. Code, Title 19, § 229.3 (e)(3).
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Many teacher training institutions seem to be looking at the
current trend toward sanction regulations with great appre-
hension. But the intimate relationship between standards-based
reform and teacher preparation is a two-edged sword. The
regulations may increase pressure on state enforcement
agencies to aggressively impose sanctions on teacher training
institutions that are not making the grade. At the same time,
however, this pressure may increase political support and help
generate additional resources with which to improve the
quality of education at all teacher training institutions.
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