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The topic of this paper covers two seemingly disparate themes:
the implication of education adequacy lawsuits for higher
teacher qualification standards and the significance of the recent
decision of the United States Court of Appeals for the Ninth
Circuit, upholding the validity of California's minimum
competency examination for would-be teachers, the California
Basic Educational Skills Test (CBEST®). Both of these
developments are, in fact, reflective of an important overall
trend toward greater legal insistence on higher qualifications
for the nation's teacher corps.

Standards-Based Reform and Adequacy Lawsuits
State statutes have long declared, as a matter of public policy,
the states' responsibility to ensure that teachers in their public
schools—and in some states in their private schools—
demonstrate at least minimal qualifications. Toward that end,
states have regulated teacher training programs and required
potential teachers to obtain college degrees and pass teacher
certification tests. The current standards-based reforms being
implemented in most states are, however, now causing states to
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reconsider and upgrade their teacher qualification standards in
line with the higher level of expectations for student achieve-
ment. Standards-based reform requires realignment of all
aspects of educational systems—including curricula, teacher
preparation programs, and teacher certification tests—with the
new, more demanding standards.

At the same time, lawsuits in many states are challenging state
education finance systems, accusing them of failure to provide
an adequate education to students in low-wealth urban and
rural school districts. As these cases are resolved, more and
more state supreme courts are relying on the new standards
developed through standards-based reform to determine the
adequacy of educational opportunities that are available to
students—including the presence or absence of qualified
teachers in all classrooms. The adequacy lawsuits are increasing
the pressure on states to require all teachers to meet the
rising teacher qualification standards. As these two parallel
phenomena—standards-based reform and adequacy
litigations—have developed over the last decade or so, they
have been mutually reinforcing in raising qualification
standards and, simultaneously, increasing the demand for
teachers who can meet those standards.

Background: Equity to Adequacy
Over the last 25 years, litigations in 44 states have challenged
state education finance systems over their failure to provide
sufficient funding for poor school districts. Initially, the
plaintiffs in these cases asked the courts to require equal or
close-to-equal funding among districts and provided
compelling evidence that large disparities existed between the
wealthier and poorer districts in their states. In spite of the
demonstrated disparities, however, many of these "equity"
cases were unsuccessful, primarily because the courts wanted
to avoid the "slippery slope" problem of recognizing rights
based on lower economic status. Courts were concerned that if
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they required states to fund education equally, the same
arguments for equality would be made in all other areas of
social reform. Moreover, the equity doctrine underlying these
lawsuits raised fears of "leveling down" education quality and
was perceived as a threat to the concept of local control.

Nonetheless, when courts rejected these "equity" claims, they
often also articulated a state constitutional obligation to provide
all students with the opportunity for an "adequate education,"
a "thorough and efficient education," or a "sound basic
education." These statements of student rights left the court-
house door open for plaintiffs to renew their challenges to
education finance systems by showing that students were being
denied this constitutionally guaranteed "adequate" education.
As a result, many education finance suits in the last decade
have relied on an adequacy theory to challenge state funding
systems, including several suits brought in states where the
earlier equity cases had failed.

For plaintiffs who are trying to win adequacy cases, the
definition of an "adequate" or "sound basic" education that the
court adopts is crucial, and after a plaintiff victory, the
definition plays a critical role in shaping the state legislature's
design of a new finance system that the court will accept as
satisfying the state's constitutional duty. To impart substance
and detail to the constitutionally guaranteed opportunity for an
adequate education, plaintiffs in these litigations are asking the
courts to rely on the standards that the states are developing
through standards-based reform.1 What better yardstick for
measuring the adequacy of educational opportunities in the
underfunded districts that plaintiffs represent than the
defendant state's own educational standards?

                                                          
1 Michael A. Rebell, Education Adequacy Litigation and the Quest for Equal Educational
Opportunity (Campaign for Fiscal Equity, Inc., 1999).
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Although the courts generally limit a state's liability in these
cases to provision of the opportunity to obtain an adequate
education—and not to any guarantee of specific outcomes—low
levels of student achievement in schools or districts with fewer
resources may constitute evidence of inadequate opportunities.
The courts have judged the adequacy of the educational
opportunities being offered, at least in part, on the basis of
outcomes. More importantly, and consistent with the high
expectations of standards-based reform, the courts have
recognized the need for far more than a minimalist educational
standard. Standards-based reforms provide the courts with
clear criteria for the skills students must learn to function as
civic participants and to compete successfully in the global
marketplace.2

Adequate human and material resources are essential
prerequisites for adequate student outcomes. Foremost among
the essential human resources is a highly competent, motivated
teaching force—with access to comprehensive professional
development. Consistent with standards-based reform, teachers
need to have the skills to deliver the level of instruction
necessary to provide all students with a fair opportunity to
meet the standards.3 Where students do not have sufficiently
qualified teachers, there may be grounds for a legal challenge
to the adequacy and discriminatory impact of the education
being provided.

                                                          
2 Id. See, e.g., Abbeville County School District v. State, 515 S.E.2d 535 (S.C. 1999); Claremont
School District v. Governor, 703 A.2d 1353 (N.H. 1997); Brigham v. State, 692 A.2d 667 (Vt.
1997); Robinson v. Cahill, 355 A.2d 129 (N.J. 1976).

3 Berne, R., & Picus, L.O. (Eds.). (1994). Outcome equity in education (pp. 249–251).
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CFE v. State of New York
In New York, the Campaign for Fiscal Equity, Inc. (CFE), is
currently in the midst of a major trial that poses squarely the
issue of teacher qualifications. In 1995 the New York Court of
Appeals, the state's highest court, upheld CFE's right to pursue
its claim that a substantial number of public school students in
New York City are being denied the opportunity for a "sound
basic education" guaranteed by the state constitution. In its
opinion, the court of appeals outlined what it called a template
definition of a sound basic education, emphasizing the basic
literacy, calculating, and verbal skills necessary to enable
children to eventually function productively as civic partici-
pants capable of voting and serving on a jury. The court also
held that the opportunity for a sound basic education requires
certain essential resources, such as:

• minimally adequate physical facilities;

• minimally adequate instrumentalities of learning, including
supplies such as reasonably current textbooks;

• minimally adequate teaching of reasonably up-to-date
curricula; and

• a sufficient number of adequately trained personnel.

The court indicated that it expects the parties to the litigation to
further develop this definition at trial.4

Over the last three years, CFE has conducted an innovative
statewide public engagement process to develop a fuller
definition of a sound basic education, as well as to build
support for education and funding reform. This dialogue has
involved thousands of stakeholders across the state. An
expanded and strengthened definition of a sound basic

                                                          
4 Campaign for Fiscal Equity, Inc., v. State of New York, 655 N.E.2d 661 (N.Y. 1995).
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education has emerged from this process and has garnered
broad support among participating individuals and organiza-
tions. CFE has presented its proposed definition to the court.

Figure 1

Definition of a Sound Basic Education

A sound basic education should consist of the skills students
need to sustain competitive employment and function
productively as civic participants capable of voting and serving
on a jury. Development of those skills requires the provision of
certain educational essentials, including:

• teachers, principals, and other personnel who have
appropriate skills, training, and professional support;

• small classes;

• sufficient and up-to-date books, libraries, technology,
and laboratories;

• suitable curricula, as well as extra-curricular activities;

• appropriate support services for all students and
supplemental aids, services, and suitable instructional
programs for students with extraordinary needs;

• adequate and accessible facilities;

• a safe, orderly environment; and

• parent and community involvement.

Plaintiffs are also proposing that the essential resources
outlined by the court be expanded to eight specific items. The
first, and probably most important, resource is teachers,
principals, and other personnel who have appropriate skills,
training, and professional support. At trial, plaintiffs' witness
former Education Commissioner Thomas Sobol explained that
adequate teacher qualifications also require ongoing profes-
sional development.



Mandating Higher Teacher Qualifications

95

Since the 1995 court decision, New York State, through its
Board of Regents and State Education Department, has
dramatically raised high school graduation requirements.
Students will be required to pass Regents examinations—
formerly honors exams—in five core subjects. In four other
subject areas, students will be required to pass courses and
locally administered exams to demonstrate their ability to meet
state standards. These requirements are being phased in over
the next few years. According to the state, teachers of high
school courses in all of the required subject areas must be
certified in that subject. Plaintiffs in CFE v. State have
incorporated these new, demanding Regents Learning
Standards into their proposed definition of a sound basic
education as the measure of the skills students need to learn.

The CFE Plaintiffs' Proof at Trial
At trial, CFE's evidence sought to demonstrate that the state's
teacher qualification standards are not being met. The State of
New York, like other states, takes an active role in regulating its
teachers based on a system of certification designed to ensure
that public school teachers are qualified to teach the grade and
subject to which they are assigned. Certification means minimal
qualification, and no teacher should be teaching without it.

There are two categories for teacher certification. "Provisionally
certified" teachers have obtained a bachelor's degree and passed
the relevant teacher certification test. "Permanently certified"
teachers have obtained a master's degree, passed the relevant
teacher certification tests, and taught for at least one year. In
addition, the state commissioner is authorized to issue
"temporary licenses" to teachers who do not meet these
requirements, in certain cases where a school district has
demonstrated that it is unable to find a certified teacher.5

                                                          
5 8 NYCRR § 80 (Dep't of State, State of New York, 1995–1999).



Rebell, Hunter

96

Although individuals with these temporary licences are
required to be taking courses and progressing toward
certification, a witness from the State Education Department
acknowledged that a person with a temporary license is often
merely a "warm body" that is placed in front of a room full of
students.

In New York, the employment of uncertified teachers was
intended to be a rare exception, allowing appointment of an
uncertified individual only under exceptional circumstances.6
Throughout the rest of the state, such appointments are indeed
rare. However, in New York City, employment of uncertified
teachers has become a major subsystem of the annual teacher
recruitment and hiring process. Almost 14 percent of New York
City's 70,000 teachers are uncertified. This means that
approximately 150,000 students are being taught by uncertified
teachers, a per se violation of the state's own teacher
qualification regulations. In many of the low-performing
schools in areas of concentrated poverty, the percentage of
uncertified and "out-of-license" teachers reaches 30 to 40
percent. Many teachers in New York City are "teaching out of
license"; for example, a teacher certified in English or physical
education may be assigned to teach math or science. While
students may be denied high school diplomas if they do not
meet high learning standards, their teachers are not being
required to meet the appropriate high teacher qualification
standards. CFE asserted in court that these students are not
receiving the opportunity for a sound basic education.

In 1998 the State of New York determined that its existing
system of teacher certification was inadequate. The Board of
Regents Task Force on Teaching found that the certification
system was insufficient to ensure that certified teachers are
qualified to teach the state's new higher learning standards. In

                                                          
6 Id. § 80.18.
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response, the state adopted new provisions that will make the
certification process more rigorous, will close down teacher
training programs if less than 80 percent of their graduates pass
the state's certification exam, and has the goal of eliminating
temporary licenses. In September 1999, New York again raised
its teacher qualification standards, this time by requiring all
prospective middle school and high school teachers to major in
college in the subject they will teach.7 Also in conjunction with
these changes and with the new learning standards, the teacher
certification tests are slated to be made more rigorous.

At trial, CFE also presented extensive evidence to establish that,
overall, New York City has an inadequate teaching force and
that the paucity of qualified teachers denies students the
opportunity for a sound basic education. Having analyzed
certification test scores of all teachers hired by the system
between 1992 and 1997, Professor Hamp Lankford of the State
University of New York at Albany testified that 31 percent of all
recently hired teachers in New York City had failed the basic
liberal arts test at least once—and in the overwhelming majority
of cases, three or four times—compared to a 4.7 percent initial
failure rate in the rest of the state. On content specialty tests, the
results were even worse: 42 percent of recently hired New York
City mathematics teachers failed the mathematics content exam
at least once, compared to 17 percent in the rest of the state.8
Since the current state certification tests are geared to assessing
only minimum competency, plaintiffs cited these statistics, the
14 percent uncertified teacher rate, and the system's failure to
carry out even the minimum level of teacher mentoring

                                                          
7 Board of Regents Task Force on Teaching. (1998, July 16). Teaching to higher standards:
New York's commitment. Albany, NY: Author.

Hartocollis, A. (1999, September 18). New York State regulators toughen standards for
teachers. The New York Times, p. A1.

8 See also Ferguson, R. & Ladd, H.F. (1996). How and why money matters: An analysis of
Alabama schools. In H.F. Ladd (Ed.), Holding schools accountable. Washington, D.C.: The
Brookings Institution.
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required by state laws and regulations to argue that, overall,
New York City does not have a sufficient supply of adequately
trained teachers.

Plaintiffs also presented extensive evidence that the primary
cause of the problem is the lack of money for salaries and for
maintaining adequate working conditions—which are
necessary to attract qualified teachers—and for professional
development. Teaching salaries in the surrounding suburbs
average about $17,000 more per year than New York City's
average.9 Plaintiffs are also presenting evidence to show that a
similar problem exists with respect to principals and other
administrators, and the lack of money has similar negative
impacts. Ironically, the state attorney general is taking the
position that teacher certification is not important and that New
York's certification prerequisites have been set too high,
especially the requirement for a master's degree.

Plaintiffs in the CFE trial are also pressing the importance of
professional development for standards implementation. They
have argued that in order for all students to have a fair
opportunity to meet the new Regents Learning Standards, all
teachers need extensive retraining on the content and
methodologies of the new standards. Professor Linda Darling-
Hammond testified about the findings of the National
Commission on Teaching and America's Future, which she
headed, and the model of peer-oriented, onsite professional
development that the Commission has recommended.10

Community District 2 in New York City is, in fact, a model cited
by the Commission for its exemplary professional development

                                                          
9 The New York State Board of Regents and the New York State Education Department.
(1999, April). The state of learning; A report to the governor and the legislature on the
educational status of the state's schools. Albany, NY: Author.

10 Dr. Linda Darling-Hammond; Charles E. Ducommun Professor of Education at Stanford
University and Executive Director, National Commission on Teaching and America's
Future, testifying in CFE v. State, December 14, 1999.
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approach, but the superintendent of that community district
testified that in order to provide the funds necessary for this
intensive approach, they had to increase class size, reduce many
support positions, and skimp on materials.

Meeting the Anticipated Needs
The combination of more rigorous certification requirements,
projections of significant retirements of experienced teachers
over the next few years, and the mandate for smaller class sizes
obviously will create tremendous demand for qualified
teachers. The question arises as to how New York State and
New York City can attract large numbers of qualified teachers
under these conditions in the future, when they cannot meet the
demand for teachers with lesser qualifications today.
Chancellor Carl Hayden, the head of the New York State Board
of Regents, gave an interesting answer to this question in his
testimony at the CFE trial. He said that New York State's
teacher training institutions graduate 21,000 potential teachers
each year, but only 6,000 take jobs in New York schools. Fifteen
thousand go to other states or into nonteaching jobs. The hope
is that raising the professional status of teachers—and raising
their salaries and bettering their working conditions—will
induce many of these individuals in an already trained pool to
take teaching jobs and help meet the demand for a larger and
better trained teaching force. Recent experience in Connecticut
and North Carolina is encouraging in this regard because,
although these states have implemented higher certification
requirements, they have seen a significant increase in available
qualified teachers and now actually have surpluses. Perhaps
crucial to their success, both states also raised salaries and
provided scholarships for teacher candidates, mentoring for
new teachers, and extensive professional development for
veteran teachers.11

                                                          
11 Id.



Rebell, Hunter

100

The CBEST Decision
In July 1999 the Ninth Circuit Court of Appeals handed down
a major decision in the CBEST case.12 The court upheld the trial
court's decision that the validation methods utilized by the
California Commission on Teacher Credentialing for the Cali-
fornia Basic Educational Skills Test (CBEST) were professionally
acceptable and met the requirements of Title VII of the 1964
Civil Rights Act.13 Of particular importance in this decision was
the court's discussion on the technical legal issue of whether or
not the CBEST is an "employment test," which is subject to Title
VII jurisdiction. The court held that the CBEST is not an
employment test, and therefore the court really did not even
have to get into the validation analysis. This holding, which is
consistent with the widespread—but not unanimous—holdings
of other courts, means that teacher certification tests in
California and certain other states may be immune from
challenges of racially disparate impacts under Title VII.

Applicability of Title VII
Title VII prohibits discrimination in employment and therefore
prohibits the use of discriminatory employment tests. If an
employment test has a disparate impact on minorities or
women, those persons adversely affected can bring a Title VII
challenge in federal court. The defendant employer must prove
that the test in question meets professional validation standards
in order to continue to use the test. Also, even where a test

                                                          
12 Association of Mexican-American Educators (AMAE) v. State of California, 195 F.3d 465 (9th

Cir. 1999) ("the CBEST case"). A Petition for Re-hearing En Banc, filed by AMAE, was still
pending as of March 13, 2000.

13 For a detailed discussion of the validation issues, see Rebell, M.A. (1997). The present
and the future. In Linking standards and assessment (pp. 97–109). Amherst, MA: National
Evaluation Systems, Inc. (discussing the validation holdings of the District Court in the
CBEST case).
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administrator is not an employer, Title VII applies to tests that
"interfere with" an employment relationship, such as medical
board certification tests that affect a person's ability to get hired
by medical facilities.14 Under this criterion, it would seem that
state teacher certification tests would be subject to Title VII.
However, the courts have carved out an important exception
from Title VII's test validation requirements for "professional
licensing examinations." The critical legal question, therefore,
becomes whether teacher certification tests are "professional
licensing exams" or "employment tests."

The courts recognize the exception for "professional licensing
exams" because the exams are imbued with the important
public-policy purpose of protecting the public from
incompetent practitioners.15 This exclusion from Title VII rests
on a distinction between tests that apply a general statewide
standard to ensure that the public receives minimally
competent professional services versus standards applied by a
state agency acting as an employer. Where the distinction will
be drawn is sometimes hard to fathom. Courts have held, for
example, that a civil service test for police officers and a
"licensing" exam for horse racing driver-trainers are
employment tests, not licensing exams, for Title VII purposes.16

State examinations that lawyers, dentists, and veterinarians
must pass to obtain a license to practice their professions have
consistently survived Title VII challenges, even though they
often have a substantial adverse impact on minority test

                                                          
14 Doe v. St. Joseph's Hosp., 788 F.2d 411 (7th Cir. 1986); Sibley Memorial Hosp. v. Wilson, 488
F.2d 1338 (D.C. Cir. 1973); Morrison v. American Bd. of Psychiatry and Neurology, 908 F.Supp.
582 (N.D. Ill. 1996); Vakharia v. Swedish Covenant Hosp., 765 F.Supp. 461 (N.D. Ill. 1991).

15 Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975) (explaining that states "have broad
power to establish standards for licensing practitioners and regulating the practice of
professions" in this case involving attorneys).

16 Vanguard Justice Soc'y v. Hughes, 471 F.Supp. 670 (D. Md.1979); Puntolillo v. New
Hampshire Racing Comm'n, 375 F.Supp. 1089 (D.N.H. 1974).
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takers.17 Licenses for these professions are one step removed
from actual employment; they are eligibility thresholds for test
takers to practice their chosen professions at all.

Historically, the courts have been split on how to apply Title
VII's jurisdictional requirements to teacher certification
examinations. Some courts have viewed teacher certification
exams as prerequisites for the specific job of public school
teacher and therefore saw them as employment tests subject to
Title VII.18 Others have seen them as professional licensing
exams not covered by Title VII. For instance, the Fifth Circuit
Court of Appeals, in a case similar to the CBEST case, found
that the Texas Examination of Current Administrators and
Teachers (TECAT) is not subject to Title VII, despite its
considerable adverse effects on minorities.19

Also, at the present time, an important difference distinguishes
teacher certification tests from other professional licensing
examinations. Only some teachers, i.e., public school teachers,
are required to pass the certification tests, while states prohibit
persons who fail other licensing exams from practicing their
profession anywhere in the state. As long as teachers may teach
in some schools without passing state certification tests, some
courts may regard the tests as "employment tests" subject to
Title VII. Courts may view these tests as threshold requirements

                                                          
17 George v. New Jersey Board of Veterinary Medical Examiners, 794 F.2d 113, 114 (3d Cir. 1986);
Haddock v. Board of Dental Examiners, 777 F.2d 462 (9th Cir. 1985); Woodard v. Virginia Board
of Bar Examiners, 598 F.2d 1345 (4th Cir. 1979); Tyler v. Vickery, 517 F.2d 1089 (5th Cir. 1975)
(State Board of Bar Examiners).

18 United States v. North Carolina, No. 4476 (E.D.N.C. June 23, 1982) (finding the State Board
of Education acted as the "employer"); United States v. South Carolina, 445 F.Supp. 1094
(D.S.C. 1977), aff'd, 434 U.S. 1026 (1978).

19 Fields v. Hallsville Indep. Sch. Dist., 906 F.2d 1017 (5th Cir. 1990) (holding that the state's
role in the teachers' test was analogous to state bar exam administrators, establishing only
a licensing relationship between the state and teachers).
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for specific employers, i.e., the public school districts, rather
than as professional licensing examinations required before a
person may practice his or her chosen profession of teaching.20

The CBEST Question
In the CBEST case, the court first concluded that the
defendants—the state and the state agency administering the
test—do not employ California's teachers; the local school
districts do. But finding that the defendants were not the
employers did not end the inquiry. The CBEST court also
concluded that the California teacher certification test is not an
employment test but a valid professional licensing exam
because it is mandated by the legislature, not by an
administrator or administrative agency responsible for
overseeing the employees at issue. There was, however, a
strong dissenting opinion, and the majority admitted that
whether Title VII applied to the CBEST was a "very close
question."21

Conclusions
As discussed in the prior section, the implementation of
standards-based reform is leading to more rigorous teacher
certification tests and will require the upgrading of the entire
teaching profession, including more stringent requirements for
teacher training programs and more emphasis on graduate
degrees.22 Moreover, the high-stakes accountability being

                                                          
20 This argument failed with two of the three circuit court judges in the CBEST case, but
was the basis for the dissenting opinion.

21 In light of the closeness of the issue, as an alternative ground on which to review the
district court's judgment, the court examined the factual findings that the CBEST had been
properly validated and affirmed. AMAE v. California, 195 F.3d at 484.

22 See, e.g., Tex. Educ. Law § 21.045 (1998); Tex. Admin. Code, Title 19, § 229.3 (e)(3); New
York Board of Regents Task Force on Teaching. (1998, July 16). Teaching to higher
standards: New York's commitment. Albany, NY: Author.
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enacted in many states for teachers, administrators, and
students increases the public-policy concern for protecting the
public from incompetent practitioners. For these reasons, we
think that other courts are likely to follow the precedent of
CBEST and increasingly view teacher certification examinations
as licensing examinations, similar to those of other professions,
and therefore outside the jurisdiction of Title VII.
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