
Douglas F. Bates of the Utah State Office of Education served for many
years as Corporation Attorney for NASDTEC. He passed away on
May 22, 2000.

First Annual
Doug Bates Lecture, 1997

Seeking Morality in
Education

Douglas F. Bates

The following lecture was written by Doug Bates as an informal
discussion among friends and was edited by National Evaluation
Systems, Inc., for purposes of publication.

A Personal Update
In October 1996, a tribute for me was held at the Utah State
Office of Education in Salt Lake City after I had become
seriously ill and was not expected to survive. Shortly before
the tribute, I had been reading a little about the life and death
of Abraham Lincoln, and the article pointed out that after his
death Congress wanted to make a memorial to him. One of
the people who had been a great opponent during Lincoln's
entire presidency stood up and said, "I just want to point out
that the only thing that Abraham Lincoln did that was
memorable was that he got shot." That same attitude has
helped me keep all the nice things people say to me in
perspective.

A strange thing happened to me on the way to a marathon
last year. I had been training for the October Marathon in
St. George, Utah, so after the NASDTEC Annual Meeting last
year in Pittsburgh, in the middle of July, I went out and ran
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14 miles. I was a bit slow and having a little trouble
breathing. I thought, well, I have asthma. I was having a little
trouble with my stomach, too. I thought, well, I have an
ulcer. But I did the 14 miles; two weeks later, I went out and
tried again, got two blocks, and collapsed. I had been to see
the doctor earlier that month. My wife had been telling me,
"Doug, you've got to have a physical," and I would say,
"Honey, I'm okay. A little asthma, a little ulcer; it'll be all
right." Nothing to worry about. I had a physical, and the
doctor said, "Well you look like you're in great shape, except
you might have a little asthma, maybe a little ulcer. We ought
to do some more tests."

Well, after my collapse, I went in for those additional tests.
My lungs weren't working quite right, and the doctors said,
"Maybe you've got some asthma; we'll have to check that
further." They checked my heart and that was in good shape,
except that I couldn't keep running on the treadmill as long
as I had hoped because I had trouble breathing. Then they
ran a tube down my stomach with a camera on it and took
some pictures, and there was no ulcer. So they did an
ultrasound, and when they got to my liver, they found it to
be filled with cancer. Some tumors were as large as golf balls.
Then they did a CAT scan and found that the cancer had
spread not only into my liver but into my lungs and up into
my thyroid and lymph nodes. After the biopsy, the doctor
said it was pancreatic cancer. He said, "Doug, we can't do any
radiation or surgery. You'd be hollow if we did. The only
thing we can do is chemotherapy." I asked, "Well, what will
the chemo mean?" He replied, "Well, this is fairly mild; you're
not going to lose a lot of hair." I responded, "Well, at this
point, that's irrelevant. No one will be able to tell anyway." I
asked the doctor again what the effect of the chemotherapy
would be, and he told me what it probably wouldn't do. I
said, "Well, I'm not concerned about that. I'm concerned
about what it's going to mean for my life." He answered, "If
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you're a responder and respond well to it, we can maybe give
you 6 to 12 months. If you're not, then very, very few
months." I learned later that they expected me to die within
seven weeks of that first screen. You know, it's been
interesting; a lot of worries that I'd had are gone. I don't
worry about osteoporosis or the collapse of the Social
Security system or any of a number of those things. I even
had some good news and some bad news for my boss when I
went to see him. He was always fond of lawyer jokes; he
used to tell them in staff meetings all the time. So when it
was my turn in the staff meeting I said, "I've got some good
news and some bad news. The bad news is that I've got
pancreatic cancer and I'll probably be dead within a year. The
good news is, at least it got the lawyer."

At this point, you can see I haven't passed away. The doctors
told me last Monday that my cancer is in remission. That
doesn't happen with pancreatic cancer, but it has happened
with me. One of the things that has given me the determina-
tion to keep fighting this was the remarkable outpouring of
support from so many people. Letters and phone calls and
visits. It's hard to just roll over and die when people are
saying, "Doug, don't." My wife and I saw my teenage niece,
who has Down's syndrome, at a Christmas party. She came
over to me and asked, "Who are you?" I said, "I'm your Uncle
Doug." She answered, "Oh, yeah, Uncle Doug, I pray for you
and your liver every night." Then she dropped down on her
knees, clasped her hands, and said, "Uncle Doug, please don't
die!" I told her I was doing my best not to.

I assure you that this support has made a difference. This
experience has been a wonderful thing in many ways. It has
certainly expanded my faith in God, in my fellow man, and
in the inherent goodness in all of us. It's been a wonderful
opportunity in that respect.
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That's a personal note, and I hope that it will not be a part of
future lectures. However, I wanted to talk about it this time. I
decided right at the beginning of my illness that I wasn't
going to make this a closet disease; I was going to be open
about it. If it's going to have a purpose, which I hope it does,
then that purpose will only be felt if I make a conscious effort
toward that effect. The sad truth is that there are people
dying all over this world that do not affect us. We shrug, pass
on, and we look at the comics in the paper after we've seen a
photograph of a soldier being shot in the street in Zaire. We
see people dying of starvation, children with swollen bellies.
We see the winos here in Savannah. Last night, as we walked
back to the hotel, there were three winos lying on the benches
in one of the squares. We walked by, shaking our heads a
little bit, asking, "Why do people do that?" And we passed
on. We don't really develop compassion until something hits
somebody that we care about. That is when we learn to care,
and that is where we get the resolve to change things.

Changes for Children
In NASDTEC we are changing some things in the way we
deal with children, and we're learning to care about them in
ways that I think we haven't in the past. Let me return to
cancer for a minute. My cancer started to grow about three
years ago, the doctor said, with a little mutation in a cell in
my pancreas. That cell lost control. There's a normal brake on
cell division—a certain cell will divide a number of times
until it reaches a certain mass in association with its fellows,
and then the division stops. In cancer, that brake is lost, and
the cells keep dividing, and dividing, and dividing. Another
thing cancerous cells lose is adhesion with other cells. If you
pull on your skin, it holds together because there is adhesion
between those cells. In cancer, that adhesion is lost, so that
cells break loose, start migrating around the body, and then
settle somewhere else. In my case, I have pancreas tissue in
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my liver, I have it in my thyroid, and I have it in my lungs
and other organs—much more pancreas than any person
would want or need growing around in my body and just
having a marvelous time doing so. So, it's a lack of control
and a lack of adhesion. As those cells grow and spread,
symptoms begin to appear. The symptoms, as I look back
now, were visible about two years ago, but I explained them
away. I was getting tired, but I thought I wasn't getting
enough sleep, wasn't eating properly, all those kinds of
things. Then the day came when it could no longer be
ignored. In my case, there was a prompt, targeted response.

Now let's think about child protection. The same kinds of
events happen. We have people who mutate somehow in
their relationships with others. They lose the adhesive
property not only with other adults but with accepted
standards of conduct. There's something wrong and we see
the symptoms, but we explain them away. We come up with
some other explanation; that is a perfectly natural response.
In my case, with my cancer, there were a lot of reasons that
were much more understandable than that I had a terminal
illness. In the case of teachers, principals, superintendents,
and others, we have situations where we see the symptoms,
but there are a lot of explanations that fit the situation much
better than an allegation of serious professional misconduct.

Cancers in the Schools
I have a newspaper article with the headline "Model Teacher
Admits to Molesting a Boy." We wonder, "Can a good person
really do bad things?" Here we have a seemingly model
teacher, 56 years old, who had been fighting for the rights of
disabled children, working with kids, taking them to pro-
grams, and just doing wonderful things—a very dedicated,
hard-working teacher. Then it turns out that he also had been
sexually molesting one boy for a period of years. I under-
stand from some of the people who were involved with the
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investigation that over 50 other cases have now come to light
involving the same teacher. This man's behavior mutated,
causing a loss of adhesion to established standards of con-
duct and allowing him to do terrible things to innocent
children. Whether such mutations arise as a result of some
unique situation or stress, or whether they are part of a well-
established pattern of behavior where the person has been a
predator for years, the effect on the child victims is the same,
and we cannot allow it.

Once we've identified the growing cancer in our schools,
what do we do about it? The traditional response is to
explain it away, to shift the blame to the child, to say, "It's a
special circumstance here; we can move the teacher, and it
probably won't happen again. The teacher is a good person
and couldn't have done anything really bad. It was a mis-
understanding; it will be cured; it's a temporary aberration."
All those answers are described in one of Murphy's Laws,
which says that for every difficult, complex question, there is
a simple, easy-to-understand answer—except it's wrong.
Sexual molestation of children doesn't "cure"; moving a per-
son from one setting to another doesn't resolve the problem.
One large, longitudinal study examining recidivism among
people who sexually abused children found that in a large
percentage of cases, the second arrest came as many as 10, 12,
or 15 years after the initial one. Does the fact that there was
no arrest during that period mean that the molester was not
molesting anyone? Nobody knows. The reporting that we get
on these cases is extremely low, and the tendency of people
to cover up these situations in some way is very great, as is
apparent in this particular case. The superintendent involved
in this situation explained away his failure to act earlier by
stating, "He's been such a good teacher" and other similar
comments.
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One of our NASDTEC colleagues mentioned to me that a
woman had come forward to report that 20 years ago she had
been molested in junior high school by two teachers. The
molestation had been quite extensive, and our colleague, to
his credit, initiated action against those teachers. He sent
them letters. One of the teachers was still active as an educa-
tor in that state; the other had moved to a different state. The
active teacher called our colleague and asked, "What are you
trying to do? What is this all about?" Our colleague
responded, "The letter explains it all; it's about the molesta-
tion of this girl." The man said, "Yeah, but that was 20 years
ago; things were different then." Our colleague was taken
aback, "You mean it was okay to molest a little girl 20 years
ago, but it's not okay now?" The teacher responded, "Yeah,
times have changed." The tragic part of that reply is that it's
true. Not that it was really okay, but we weren't concerned. I
certainly wasn't. I didn't believe such things could really
happen. I didn't think that good people could do bad things
to children; that was something that dirty old men did. You
warn people about strangers and try to keep children away
from them. But it more often is not the strangers who hurt
children the most, it's the friends. And betrayal by a friend or
family member is so much more damaging. It's easier for a
child to recover from an attack by a stranger than by a friend,
because if your friend hurts you, you no longer have a safe
haven. We all need a place where we can go to let our true
selves out, if you will, to take off our armor and be with
people we trust and know that they are not going to betray
that trust. We need a place where we can let our defenses
down. If we are betrayed by a friend, by a family member, by
a teacher, we lose that safe haven, and the effect of that is
terribly destructive and lasts a lifetime.



Bates

308

A New Moral Code
Today we are attacking the problem of child abuse on two
fronts—both the moral front and the legal front. People often
think that society is deteriorating. I don't believe that. We are
a much more moral people in many ways than we have ever
been. Many of the things that we see as problems today were
ignored before. For example, traditionally children could be
sold and even killed by their parents without any repercus-
sions at all. But children today are persons under the Consti-
tution. As another example, my wife and I have lived in our
present home for 26 years. When we bought the home, there
were covenants with the title, a couple of which had been
marked "Void." They were voided because of a U.S. Supreme
Court case that had taken place just shortly before. Those
covenants said that I could never sell my house to a person of
color. Such covenants were common on property descrip-
tions until about 25 to 30 years ago. The change is recent, and
when it was made, we became a more moral country.

Another recent change on a broader scale relates to the term
rule of thumb. What was the rule of thumb? Where did that
come from? The term rule of thumb refers to the right of a man
to beat his wife. The reasoning behind it was that when
people became married, they created a unity. That's why
women gave up their names and gave up their property
rights to their husbands and all the rest of it. The man and
woman became a unity—the two became one flesh; that's
even Biblical—and a unity needs only one voice. Whose voice
is it going to be? The men figured it might as well be the
husband's. If one part of that unity started to break away and
violate that unity, it had to be brought back in. So if the
husband were to beat his wife with a stick no larger in
diameter than his thumb—it didn't matter how long it was—
then it was okay. If she were injured in the course of that, it
was all right because it was a legal beating, meant to preserve
the unity.
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The rule of thumb held through the 1800s and into this
century. If it were not for the push of the Equal Rights
Amendment, which finally forced full recognition of women
as persons—a big surprise for a lot of people—by bringing
women fully under the protection of the 14th Amendment,
we'd still be having problems with that rule. The 14th
Amendment says no person shall be denied life, liberty, or
property without due process of law, nor shall any state deny
any person within its jurisdiction the equal protection of the
law. What's a person? Historically, persons were white, male,
Anglo-Saxon Protestants who also owned property. That was
the definition of a person when this nation was born. Since
that time we have changed the definition and we've
expanded it to include people regardless of color, gender, or
property ownership, and we are beginning to include people
regardless of age or disability, based on the Americans with
Disabilities Act. The big debates now over the 14th Amend-
ment, asking "What is a person?" are on the two extreme
ends. "When do we become a person?" That's the debate over
partial-birth abortion or any abortion. On the other end,
"When does one cease being a person?" is the debate over
assisted suicide. All of these examples reflect changes in
public morality, where we as a culture have tended to
expand our view of personhood to make it more inclusive, to
draw in people instead of shutting them out.

The Impact of Law
As our moral sense changes, the legal front changes, and the
law is becoming a very effective tool for protecting children.
In the legal arena, the changes reflect three situations, all
asserting some form of negligence. The first is negligent
hiring, the second is negligent retention, and the third is
failure to warn—in other words, relating to people coming in
to the profession, staying in, and leaving the profession. The
elements of negligence are 1) you've got a duty toward
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someone; 2) you act in a way that is contrary to the standard
that should be expected of a person in your position,
knowing what you know or should have known; and 3) as a
direct result of your failure to act in accordance with that
standard, there is some kind of harm that a reasonable
person should have foreseen. Those three main elements,
together with the considerations of causality and the foresee-
ability of the harm, are what constitute a negligence suit.

Hiring Standards
Background checks. With respect to the hiring, the "coming in,"
issue, we are increasingly addressing that with background
checks. NASDTEC has been right at the core of this issue. We
have 27 states that are now requiring fingerprinting. We
don't have the data yet for our new NASDTEC members, but
we now have 10 states that require fingerprinting prior to
hiring, 10 that require it prior to certification, and 7 states that
require fingerprinting both at certification and at hiring.
There are 2 states that will have fingerprinting within the
next two years, 1 that says it will not have it within two
years, 17 that say that there is not even a policy regarding
fingerprinting, and 2 states that have rejected the idea of
using fingerprinting at all. However, we've more than
doubled the number of participants in fingerprinting over the
last five years. That's wonderful progress for the protection of
children, but it's a problem where fingerprinting is not done
and there are worries about protection against negligence
suits. Why? Because negligence looks at the standard of care.
If the standard of care is growing to include fingerprint
checks and more thorough background checks, where those
checks are not done, the ability of a challenger to run a
successful negligence suit is enhanced. So vulnerability
increases where there is a failure to move into that kind of
investigative technique. Moreover, states that do not conduct



Doug Bates Lecture, 1997

311

fingerprint and background checks will inadvertently attract
persons with backgrounds to hide.

One of the downsides with fingerprint background checks,
however, is that people assume it covers all bases. If a finger-
print check comes back negative, then hooray, there is
nothing to worry about. Wrong! Fingerprint checks only
report criminal convictions and sometimes criminal arrests. I
assure you that does not cover all the criminal activity that
occurs. We don't begin to get all of the bad elements of
society on fingerprint checks. We get a lot more than we
would otherwise, but we don't get them all. We can't rely
simply on fingerprinting. Many states also limit their
response only to those charges reported as felonies. States
will revoke or refuse certificates for people charged with
felonies, but they let in people who have been charged with
misdemeanors. How many states have plea bargaining?
What happens in a plea bargain? Charges are reduced and
dismissed. Take this model teacher from the newspaper
article, for example. They could file any number of charges,
major felonies, against him, but he'll probably plead it down
to a second- or maybe a third-degree felony. Since he's such a
model citizen and this is a first-time offense (where he was
caught . . . certainly not a first-time offense against the
primary victim or other children), they could even possibly
plead it down to a misdemeanor. We should look at the way
the criminal justice system labels charges and ask, "What is
the effect of this policy on the children?"

Our job is to protect children. The benefit of the doubt needs
to go to the child. We are not in the business, once we have
ascertained that an event actually took place, of protecting
the applicant or certificate holder. Our first task, then, in
terms of protecting both the child and the educators, is to
encourage reporting and then to determine whether the
alleged misconduct actually took place.
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Reporting and response. As we increase our efforts to
encourage reporting and our effectiveness in acting on those
reports, the frequency of false reports will probably rise, and
the importance of careful investigations, reviews, and
hearings will increase. Again, once we have determined that
an educator actually did betray the trust that had been placed
in him or her, then we need to shift our focus to the child,
and that is where our focus must remain from that point on.
We too often focus on the other side. Let me give an example.
I use a lot of Utah examples, not because Utah is particularly
bad, but because then I don't have to point fingers at
anybody else. I single out problems in my state, but I assure
you the problems are typical of problems nationwide. We
had a football player from a Utah university that had a very
good football team. The player had earned his PE certificate
and was coaching football in a Utah high school. He was
married and had one or two little children. In order to fill out
his schedule they appointed him to coach softball, which in
my opinion is much better than having him coach math. As
an aside on that particular topic, allow me to share an
anecdote. My son was in an AP chemistry class one day
when they heard noise and shouting and things being tossed
around in the lab next door. My son's teacher went into the
lab, and this young lady—the teacher—was just standing
there watching the kids in amazement, and the kids were
running around, throwing things back and forth, and just
having a great time. My son's teacher said, "What in the
world is going on here?" and the other teacher said, "Well,
I'm trying to teach a chemistry lab." He said, "This is not the
way a chemistry lab is taught. Have you ever had any
experience in a chemistry lab?" She replied, "Well, no." So he
said, "Why are you teaching chemistry?" "Well, I'm the girls'
volleyball coach, and they needed to have another class for
me. Since I took a biology class in college, they thought that
was pretty close to chemistry, so now I'm the chemistry
teacher." Every state has similar stories, I'm sure. Over 60
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percent of the secondary teachers in this nation are coaching
or advising at least one extracurricular activity, and as one of
our associate superintendents told me one day, "Doug, if you
are teaching math and you are also coaching football, you can
bet your booties that when you go home at night you are not
going to find five pages in the newspaper about math."

Anyway, to return to the football coach, this teacher coached
football for a very successful team and also coached the girls'
softball team. He started to have some problems with his
wife, so he turned to those people with whom he was most
involved, namely, the kids. He got to be pretty good friends
with some of those softball players—such a good friend that
one of them got pregnant. When that happened, he was
really sorry. There was a Mormon church leader, J. Golden
Kimball, in the 1930s who had been a mule skinner when he
was younger, driving mules from the mines, and he
developed a very colorful vocabulary. As he got older and
became active in church leadership, sometimes that vocabu-
lary would erupt; he'd be giving a speech, and some would
slip out. Someone asked him one day "Golden, aren't you
afraid that they're going to excommunicate you from the
church for some of the things you said?" He replied, "Hell,
they'll never excommunicate me, I repent too damn fast."
This coach also repented really fast; he said he was sorry and
that he'd pay the child support. He and his wife went to
counseling and they reconciled, but the school district fired
him anyway, and we took his certificate away. The football
team parents circulated a petition, signed by almost every
parent of the players on the team. They said, "Look, he said
he's sorry. He's been a good coach. What's it going to do to
him? More importantly, what's it going to do to the football
team this fall and especially to those guys who are seniors?
They're not going to be able to get those scholarships and
beat those other teams." Nonetheless, the school district
wouldn't reinstate him and we wouldn't return his certificate.
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He applied for a job in a neighboring state and the school
district there really wanted him, but they couldn't hire him if
his certificate had been revoked. So they wrote us a letter
asking, "Would you please reinstate his certificate long
enough for him to get his certificate in this state, because we
need a coach?" We replied, "We think that if this man is unfit
to teach in Utah, he is not fit to teach in your state either. If
you want to hire him, you do it on your own, but we are not
going to assist in that process." And so we didn't.

Scope of checks. One of the other problems that comes up with
background checks is the scope of the checks. For example,
no criminal charge was ever filed against this coach, so there
was no conviction. The girl was over the age of consent,
which at the time was 14. (We have since changed the age of
consent so that now in Utah a child under the age of 18
cannot be considered to have consented to any kind of sexual
interaction with anybody who's in a position of trust. So we
fixed that one as best we could.) If you do a fingerprint
background check on that coach, therefore, you won't find
anything.

Similarly, fingerprint checks may not be comprehensive. A
lot of checks are limited to state criminal identification
checks, instead of the FBI checks. There are two reasons for
this limitation: one of them is cost, the other is turnaround
time. In-state checks tend to be quick and fairly inexpensive;
FBI checks take longer and are more expensive. The FBI has
indicated that it will soon have a very rapid turnaround
procedure, and we will be able to get those data almost
instantaneously. The target was to have a system, by the end
of the century, where an officer in a squad car could insert a
person's finger or hand into a scanner, the digitized informa-
tion from the scan would bounce off a satellite to the FBI
building in West Virginia, and the information would bounce
back to the officer, who would have a printout of the rap
sheet on that person within five minutes. Technologically
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that's feasible. It's "doable" today. Is it doable in terms of
actually having the national will to do that rather than
something that is politically more attractive? Well, in Utah
this year we were deciding whether to rebuild the interstate
and fill in potholes or to buy textbooks and other school
materials, and I don't think the outcome will be a surprise.
We lost $10 million for textbooks, but we are going to have
very fine roads. In fact, if people want to come out and visit
and drive on those fine roads for the 2002 Winter Olympics
and bring lots of money, we might be able to finally buy
those textbooks.

In any event, the fingerprint checking system is getting faster.
One of the things that is being done today to speed it up is
digitized reading of the fingerprint cards. Instead of having a
technician sit down and manually input the information from
the fingerprint card, the technician scans the card into a
computer, and the computer puts the information on a screen
with the identification points noted. The technician then
simply looks at the screen and the card to double-check the
accuracy, and then the fingerprint data are filed. These files
can be read almost instantaneously. The next step will be
direct hand scans and finger scans, eliminating the inter-
mediate step of fingerprint cards. The equipment for that
costs about $75,000 per unit. I think that as this technology
spreads, we are going to see both the accuracy and the
availability of the systems increase, and the costs will drop
significantly, but for now, the delay in getting reports back is
still a problem. Another question we are debating is whether
we want to make the checks prospective only or retrospec-
tive, and I guess the biggest problem there is the burden of
processing all of those requests.

What we need to do upon hiring people is to check more
carefully. Fingerprint checks are becoming the standard, and
all states need to move in that direction. We also need to use
the NASDTEC Educator Identification Clearinghouse and not
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simply file the data in a drawer. Checks of references are also
important; we need to look beyond simply whether a candi-
date is qualified. In the past we tended to concentrate mostly
on whether the classes the candidate took met our course
requirement. We need to look beyond that. The course
requirement in and of itself is interesting. When I was in
elementary school, we learned about the Dutch East Indies,
the U.S. possession called the Philippines, and another U.S.
possession called the Panama Canal. My kids learned about
our friends in Iran and Iraq. We all learned about the Soviet
Union, but whoever heard of Bosnia? We knew about
Yugoslavia, but Bosnia? Content changes over time, which is
not to say that it's not important, but the quality or worth of
the individual is something that we ought not overlook in
our evaluation of applicants. We need to ascertain not only
that applicants are qualified but that they are fit to be in a
classroom as well.

Retention Standards
In terms of staff retention, once we hire the people, one of the
questions has been if we should do subsequent fingerprint
checks to see if a person has engaged in questionable conduct
after coming into the profession. That's been a very difficult
question. Gene Campbell reported during this NASDTEC
conference that Colorado now has an arrangement whereby a
flag is attached to Colorado educators' cards so that if a
report should subsequently come in and hit one of Gene's
flagged cards, he gets an automatic report. It isn't necessary
for him to roll another set of prints and submit them again.
Because he gets an automatic return, the initial cost is a little
more expensive—$38—but if you look at the cost of having
another search done from scratch, in the long run it is going
to save both time and money.
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When we do receive a report, it's important how we deal
with it. In the case described in the newspaper article, no
action was taken against his certificate until the teacher plead
guilty. We shouldn't wait for that. The outcome of a criminal
trial is irrelevant to the outcome that should come in the
administrative process relating to certification. In the first
place, the standards are different. People do not get convicted
or have charges dismissed based on the danger they might
pose to children. The way those charges are handled depends
on the strength of the prosecutor's case, the vulnerability of
witnesses, and the caseload that the prosecutor is trying to
carry. That's why charges are plead, dismissed, or plea
bargained; it has nothing to do with potential danger posed
in schools. The standard of conviction in a criminal trial is
also different—"beyond a reasonable doubt." In the adminis-
trative process, it's preponderance of the evidence . . . or it
should be. Lawyers should not be allowed to push that
standard up to "clear and convincing." The standard in
administrative procedures is "more likely than not," "prepon-
derance of the evidence," the "51% standard," or similar
evaluations. That standard is the one that traditionally has
been associated with administrative hearings, and it has been
upheld repeatedly by federal courts, up to and including the
Supreme Court, and by state courts all over the country.
Think of what we saw in the O. J. Simpson trials—they
weren't only great theater, they were good education. Think
of the differences between those two trials. In the criminal
trial, the standard was "beyond a reasonable doubt," and
there were tight restrictions on the type of evidence that was
permitted. That wasn't because Judge Ito was not doing his
job properly or was being too picky; it reflected the standards
that are imposed on criminal courts by the way our
jurisprudence has evolved. On the other hand, in the civil
trial, all kinds of evidence was admitted that was disallowed
in the criminal trial. Not surprisingly, the civil jury convicted
Simpson, using the term conviction in a loose sense, where the
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criminal jury had found him not guilty. The difference was
not only in the juries and the judges, but even more
importantly, it was the difference in the standard of proof
and admissibility of evidence. As several members of the
criminal jury said, if they had been bound by a lesser
standard, they would have convicted Simpson, but they had
to deal with "beyond a reasonable doubt." The civil jury only
had to find preponderance in the evidence.

It is very common to find that the administrative process will
result in a conviction when the criminal process will not.
Therefore, if administrative decisions are based on the
outcome of a criminal trial, then first the administrative
threshold is too high, and second, the basis for your adminis-
trative actions may ultimately collapse. Why? In this
newspaper case, the guy plead guilty to a lesser charge.
When you plead guilty, the courts have held that it does not
mean that you actually committed the offense. That sounds
strange, but let's personalize it, and then it won't sound quite
so strange. When you last drove your car, did you break the
speed limit? I'll bet that you did, unless you were in a traffic
jam—that's the only thing that seems to keep people from
breaking the speed limit. I used to be a cop, and I rarely gave
tickets to people who were guilty of speeding. If they were,
they had a good excuse: "I was in a hurry, officer"; "My
speedometer is broken"; "I didn't know if my speedometer
was accurate"; "Everyone else was driving the same speed." If
you get a ticket, you go to post bail, which means you have a
right to a trial, but you don't go to trial. You default and are
convicted on the basis of your failure to come back in to
contest the ticket. Does that mean that you were actually
speeding? Not necessarily; it just means you posted bail and
didn't go in to contest it, so there is a conviction. I might
plead guilty to a crime because I am told by the prosecutor
and even by my own attorney, "Hey, they've got some stuff
that looks pretty sticky. If you go forward with this thing,
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you may get convicted and spend ten years in prison. Not
only that, I'm charging you $200 an hour, and it is going to
take a bundle of hours for me to defend you. On the other
hand, if you plead guilty, we can get this whole thing done
for $1000, and they will probably put you on probation and
you won't pull any jail time." "OK, I'm convinced. I'll plead
guilty." That's why a guilty plea can't be reliably used as
evidence that a person actually committed the offense for the
purposes of some other kind of action. We have had
instances here in the United States of certification actions that
have collapsed because the basis for the action was a criminal
conviction based on a plea of some kind. The administrative
action was undermined by the appeals court when the
conviction was challenged by the individual's saying, "There
isn't any proof I did that; I plead guilty for an entirely
different reason. It had nothing to do with whether I actually
committed that crime or not." We should not base our
administrative actions on other entities' findings; we should
instead base our actions on our own findings.

Warning Standards
The duty to warn is a new type of requirement that is
evolving. An example is a recent case in California. I hope it
will be upheld; it was just decided in the court of appeals. In
this case, a school district had a teacher who'd committed a
sexual offense against a child. The teacher left the school, and
the school gave him one of those wishy-washy recommenda-
tions. He went to another district, was employed there, and
committed similar offenses. That district then found that the
first district knew about this potential and had not relayed
the information. Instead it had given the teacher a recom-
mendation so the guy was hired "downstream." Tradi-
tionally, there has not been a duty to warn people down-
stream, outside of a school district, or outside of a state. The
emerging law is that if someone can reasonably anticipate a
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potentially dangerous person would be able to get a job and
have access to children again in another jurisdiction, and that
someone fails to provide an adequate warning, then that
someone can be held responsible. In the California case, the
appellate court is allowing the case in a tort claim to go
forward, saying there was a duty to warn. I find this new
mentality extremely helpful.

Many people have received inquiries from one of the national
TV shows recently looking for information on 170 names. I
think Paul Longo of California said he got eight hits on just
one of those names, so he's really hesitant to release informa-
tion because of the potential for incorrectly identifying on the
basis of a name alone. Nevertheless, I find those kinds of
media inquiries to be helpful. In Utah we tried for years to
get fingerprint background checks through our legislature.
We were unable to do so until we had the case of Demar
Nielson, who had been convicted of a sexual offense against a
child and was subsequently hired by a school district that
didn't have the ability to look into his prior convictions based
on a fingerprint check. When the district called his previous
employer, the reports were that he was okay. It turns out that
he had jumped from employer to employer, first going to
private schools, where certification was not required, until he
was able to get his certificate back because he had sup-
posedly been cured by a social worker. Then he went back
into the public system and finally came back to Utah. So
when the school district called the references, he was clean.
Ten years after the first conviction, he was again accused of
molesting a boy. When he found out the charge was going
forward, he quickly hired an attorney and had the earlier
charge expunged. A police officer in the city where the
original conviction took place reported the situation to a local
TV reporter. Nielson sued for defamation and invasion of
privacy.
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Now, this is an extremely important case. Why do previous
employers not report problems or give accurate references?
They are scared to death that they are going to get sued.
However, the courts are extremely protective of educators
and education. You will rarely find a case successfully
moving forward against an educator where you will have a
conviction. It's not hard to file a suit. One aspect of American
society that keeps lawyers busy—and it's nice because they
would get into mischief otherwise—is that anybody can sue
anyone for anything at any time. But that does not imply a
right to win. There is the right to file, but not a right to win it.
In this Demar Nielson case, the Tenth Circuit Court of
Appeals said, "Mr. Nielson, you don't have a right of privacy
in criminal behavior. You've been molesting little boys; you
can't wipe the brains of everybody who knows about that.
You can expunge the criminal conviction, meaning that it's
not going to have any more legal effect after that time, but
you can't prevent people from talking about it. You don't
have a right to privacy in this behavior." When you report
information to someone who has both the right and the need
to know it, when you report to people downstream, when
you report to the Clearinghouse, or when you report to
another state, you have a privilege that allows you to make
that report without fear of losing invasion-of-privacy or
defamation suits.

For Better Health
In closing, let me express my appreciation to everyone for the
support given to me this past year as I have had to confront
my health problems. I would also like to encourage everyone
to provide similar support to school systems to help them
diagnose and confront their health problems. We need to
examine what other states are doing and compile a set of best
practices. We need to use the presence of NASDTEC to
disseminate such information quickly and widely. We need
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to be rigorous in identifying and implementing ways in
which we can better remedy—and ultimately prevent—the
cancer of child abuse in our schools. Our job is to educate
children, and our responsibility is to protect them. We must
resolve to change what is currently wrong, and we must be
courageous and tenacious in that pursuit.


	First Annual Doug Bates Lecture, 1997: Seeking Morality in Education
	A Personal Update
	Changes for Children
	Cancers in the Schools
	A New Moral Code
	The Impact of Law
	Hiring Standards
	Retention Standards
	Warning Standards

	For Better Health


