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I would like to offer some legal perspectives on the general theme of 
this conference: how do we ensure that there are qualified teachers for 
all students in every classroom? Two major legal forces are currently 
pushing us in the direction of ensuring qualified teachers for all 
students. One of them, I submit to you, is ultimately going to prove to 
be a fraud, and the other, I believe, is going to be a very significant 
reality. The first, the fraud, is the No Child Left Behind (NCLB) Act. 
The second, which I believe will show results, stems from the important 
breakthroughs that are emerging from a new wave of litigations that 
is taking place throughout the country. These are state court “education 
adequacy” cases challenging the lack of opportunity for students in 
inner cities, for students in rural areas, and for other students who 
have not been given a fair shot to meet the basic standards now being 
established by their states. 

Teaching Is Major Input

The education adequacy case decided this year by New York State’s 
highest court is one in which I have been intimately involved for the 
past ten years. The court’s first major finding, based on seven months’ 
worth of evidence presented at the trial, was that the most important 
input into quality education is teaching, and that the major deficiency 
in the denial of the students’ constitutional right to a sound basic 
education in New York was the paucity of qualified teachers. I will 
discuss shortly the specific reform order the court issued and what the 
state of New York is going to be required to do to improve teacher 
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quality. But I first want to stress that the kind of detailed analysis the 
court undertook, and the demands that courts are going to make on 
states to rectify deficiencies, will spark continued research on what 
makes for a qualified teacher, and will lead to changes that will bring 
large numbers of qualified teachers into the classroom so that all 
children really get a meaningful opportunity to learn.

NCLB Falls Short

The NCLB Act is not going to do the job. As a lawyer I can’t tell 
you not to try to obey the law of the land, but as a researcher and 
an analyst, I will say that over time I expect many aspects, if not the 
entire structure, of the NCLB Act to fall under its own weight. Taking 
a long-range perspective, I believe NCLB will not be the primary legal 
pressure behind the kinds of reforms that we are talking about.

Why am I being so hard on the NCLB Act? Let me begin by stating 
that there are aspects of the act that I think are wonderful. The NCLB 
Act has the strongest vision elaborated in this country since Brown v. 
Board of Education 50 years ago, about what our aims, what our 
goals, what our responsibilities should be with respect to providing true, 
equal educational opportunities for all children in this country. And as 
much as I’m going to tout the advantages of the education adequacy 
movement, of decisions like Campaign for Fiscal Equity (CFE) v. State 
of New York which hold that every child must be guaranteed the 
opportunity for a sound basic education, the goals of the NCLB Act 
go a step further. The act says that every child must be guaranteed 
acceptable levels of achievement, not just the opportunity to achieve. 
All students have to achieve at the levels set by the state standards 
within the next 11 years. That is a great challenge, a high level of 
responsibility, and a demanding legal mandate that has been imposed 
on all of the states. 

Moreover, the emphasis in this law is on the need to focus on the 
children who currently are furthest from acceptable achievement levels. 
The requirement that testing scores and other reporting measures be 
broken down—be disaggregated—by race, by gender, by a number 
of other important categories, has had an important effect, and will 
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continue to have an important effect, in requiring schools to focus 
on the needs of all children. It is not enough for a school to have 
acceptable average scores; the act examines how we are doing for 
minority kids, how we are doing for kids with special needs.

So with these grand goals and these grand visions, why do I call the 
law ultimately a fraud? Because the means behind these beautiful visions 
and goals are totally unrealistic and in some ways are counterproductive 
and destructive. There is, in fact, growing criticism throughout the 
country of many aspects of NCLB. The concept of “Adequate Yearly 
Progress” that is pushed by the law is totally unrealistic. It asks for a 
level of progress that no state has ever achieved on a sustained basis. 
The kind of mandatory choice that is required by NCLB has proved 
to be a disaster, especially for urban areas, because once a school 
begins to make progress and has achieved positive test scores, it may 
be responsible for accepting children from surrounding schools who 
have not been doing well. These “magnet schools” cannot plead class-
size limitations, overcrowding, or other such factors; they are required 
by NCLB’s choice option to accept students who are in failing schools 
in the district. So in a city like New York, where hundreds of schools 
are not currently meeting yearly performance targets, the ones who 
start to do better are at risk of being pulled down again by being 
required to accept more students than they can handle.

Another pernicious aspect of NCLB is that, although it requires states 
to ensure that students meet state standards by 2014, it makes no 
substantive requirements about what those state standards should be. 
And, because under NCLB an increasing number of schools are being 
labeled as failing, it is actually pressuring states to lower their standards 
so that fewer schools will be in the failing category. The more publicity 
the NCLB Act receives, the more pressure state education departments 
and legislatures will feel to lower standards.

Lack of State Alignment

Perhaps the greatest problem, from my point of view, is that this law 
looks at outputs, it imposes sanctions, it gives us test score data, but 
it says nothing about providing the resources needed to guarantee 
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that schools are in a position to provide the opportunities that these 
kids actually need. If you want more skilled teachers in the classroom, 
and if you want them to stay, you are going to have to pay them at 
decent levels, you’re going to have to provide them with professional 
development, you are going to have to provide them with mentoring, 
and you are probably going to have to provide them with smaller 
classes. All of these things cost money. They do not come from a magic 
wand, and the NCLB Act does nothing to guarantee money from either 
federal or state sources. 

Our topic at this conference has to do with the relationship between 
teacher preparation/teacher certification and improved student learning. 
So let me focus on that aspect of NCLB, because this is the act that 
advertises to parents throughout the country that by the school year 
2005–2006 all of their kids are going to be taught only by “highly 
qualified teachers.” We have raised expectations enormously and 
we have created a legal requirement for highly qualified teachers. 
But when you look at what the Federal Department of Education’s 
requirements will be for highly qualified teachers, you see that behind 
the rhetoric and behind the label there is not much substance. The 
regulations are full of holes.

One of the biggest holes in the approach the law takes to state 
learning standards is that the “highly qualified” label is correlated 
with teacher certification standards for each state. There is no federal 
definition, there is no minimum requirement, as to what those state 
standards should be. As long as a teacher passes the most minimal 
competency certification test, that teacher will meet the requirements of 
the NCLB Act. There are no NCLB requirements for teacher competency 
levels, even as all 50 states are raising their standards for student 
achievement, and about half of them are requiring students to pass 
high-stakes examinations to graduate. And there is nothing in the 
NCLB Act that requires the teacher certification tests to be aligned with 
student learning requirements, or that the curricula at state institutions 
of teacher education be aligned with what students have to learn. So 
this law purports to be telling parents, “We’re going to guarantee your 
child a highly qualified teacher,” but it actually has no substance and 
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no rigor to it. It cannot guarantee parents that each teacher who steps 
into the classroom has any grounding in student standards or in the 
content and subject matter that students are going to have to master 
in order to graduate. Students are held to high-stakes standards, but 
teachers are not held to any analogous standards.

Content Knowledge Not Enough

Another major flaw with NCLB is that it has bought into a narrow 
slice of the education research literature and given priority status 
to pedagogical principles that many, if not most, researchers and 
practitioners would dispute. The architects of NCLB have decided that 
subject-matter knowledge is the only factor we can correlate with 
teacher qualification with any degree of scientific rigor. Therefore, the 
“highly qualified” requirements basically relate to the subject matter 
that teachers have learned as undergraduates. The law says nothing 
about knowledge of pedagogy, says nothing about student-teaching 
experience, says nothing about mentoring. Much of the current research 
has indicated that these factors are critical for teacher proficiency. A 
phrase in the Secretary of Education’s annual report on progress under 
NCLB states that what we are pushing for in teacher preparation and 
teacher qualification are both “high quality and low barriers.” That is 
another way of saying that we are going to insist that all teachers 
entering the profession meet certification requirements, but that we are 
also going to promote strongly alternative certification options.

Alternative Routes—A Road to Disaster?

Now, I am all for alternative certification, especially when you come 
from a place like New York City where we have a slew of totally 
unqualified teachers, at a time when many people who through their 
various life trajectories have acquired relevant skills, especially in 
shortage areas like math and science, might be induced to enter the 
teaching profession. But to accept wholesale alternative certification 
routes and denigrate broad-based traditional teacher preparation 
approaches, is, I submit, a road to disaster.
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I speak with such passion both about the advantages of the adequacy 
litigation and about the disadvantages of the NCLB Act in part because 
of a really interesting experience we had last summer in trying to test 
the concepts behind the NCLB Act. In addition to the work that we do 
in New York, my agency has sponsored a national network of attorneys 
and advocates in about 35 states who are involved in litigations that 
seek to enforce state constitutional requirements that guarantee kids 
a fair opportunity to an adequate education. And because we are 
growing increasingly uncomfortable about some aspects of the NCLB 
Act, we have begun to research and consider whether there is a way 
to maximize the positive vision of NCLB—the idea that all kids can 
learn at high levels, and the focus on the needs of those who are at 
the bottom—while eliminating the counterproductive aspects of the act.

Public Perception Is Right

We held focus groups in various parts of the country to see what kind 
of message would resonate with various members of the community—
parents, teachers, business people, etc. This research yielded some very 
interesting results. Consistently, throughout the country, when we asked 
the community for reactions to education and education reform, the 
responses included factors like highly qualified teachers, more choice, 
accountability, sanctions, state standards—in essence, every one of the 
specific components of the NCLB Act. So what does this mean? Here 
we are being very critical of the act. But as we go around the country, 
we see that the public favors each of the major building blocks of the 
NCLB Act. Are we wrong or is the public wrong? 

As we thought about this situation we realized there is something 
wrong here. As the focus group results show, every aspect of NCLB 
relates to a major theme that resonates with public preferences. This 
means the law, at least as initially promulgated, will be popular, but it 
does not mean that it makes for a coherent educational policy. Making 
policy by focus group results, on people’s immediate, psychological 
reaction to what sounds good, is not a rational way to make public 
policy. The genius of the NCLB Act from a political point of view is 
that it resonates powerfully with people. There is something in it that 
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everybody likes. But I submit to you, that as a coherent educational 
policy it does not hold together. This is making policy by focus group, 
by sound bite; it is not a direction that can prevail over the long run. 
For example, you cannot have both unlimited “choice” and sustained 
progress by urban schools that are building a community of teachers 
and students who are committed to a reform direction, even though 
both of these concepts sound appealing.

High Failure Rates for NYC Teacher Candidates

Let me get back to the state education adequacy cases, which I 
think are proceeding to deal with the issue of qualified teachers 
in the old-fashioned way—through hard work, by really trying to 
understand what’s going on, and building reform requirements around 
solid facts. In our New York case, we had a seven-month trial. At 
that trial, certain facts were presented, were cross-examined, were 
considered from every point of view. And as a result we have a 
solid set of evidence about what the problems are. Fourteen percent 
of the teachers in New York City were uncertified at the time of the 
trial. Of the 86 percent who were certified, New York City got the 
absolute bottom of the barrel. In terms of the Liberal Arts and Sciences 
Test—LAST, developed by National Evaluation Systems, Inc. (NES®), 
and administered as part of the New York State Teacher Certification 
Examinations (NYSTCE®) program—given as a prerequisite to teaching 
in New York State, 31 percent of those who were hired to teach in 
New York City had failed that test at least once, and most of them 
had failed it several times. The LAST was intended to be more rigorous 
than tests in many other states, but it is still not a rocket science test. 
Yet 31 percent of teacher candidates had to take the test three, four, 
five times before they passed. In the math achievement portion of the 
LAST, 43 percent needed two or more administrations before they 
could pass. In the rest of the state, corresponding failure figures were 
4 percent or 6 percent. This is the kind of evidence that convinced 
the court of appeals that the low achievement scores, the 50 percent 
dropout rates and other negative achievement indicators in New York 
City were definitely correlated with the caliber of the teachers. 
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Fiscal Analysis of Constitutional Mandate

So where does this all lead? In a court setting, policy is not made by 
focus groups or by sound bite; it is made based on evidence and by 
following through on the implications of the evidence. Accordingly, the 
New York Court of Appeals issued an order that requires the state of 
New York to do three basic things. First, they have to do an analysis 
of how much money is actually needed to provide every child “the 
opportunity for a sound basic education” that is guaranteed by the 
state constitution. Now, this may sound like a pretty simple proposition. 
Obviously, if we are going to give kids a fair shake at education, we 
have to start off knowing what it costs to put together a package of 
resources to do that. But in New York, as in most states, the legislature 
never sat down and did a cost analysis like that. The State Education 
Department—even after issuing a challenging new set of standards—
never did. Now the courts have told them they have to. They have to 
come up with a dollar figure of what is required. Once we have got 
that dollar figure, the second requirement will come into play. The state 
will have to reform the funding system to guarantee that the designated 
amount of money is available for kids not only in every school district, 
but also in every school. In the city of New York, the state is going to 
have to guarantee that every school has resources adequate to meet 
the constitutional requirements. The third requirement is that the state 
will then have to reconsider its revised accountability system to ensure 
that the resources are being used in a way that in fact provides kids 
a fair opportunity for a sound basic education.

This is a pretty tall order. These are three very simple-sounding 
mandates, but there is a lot of research behind them, a lot of 
analysis of what has gone on in 25 other states around the country 
that have had similar court orders. And quite frankly, these kinds of 
court mandates have worked in some states and have not worked in 
others. We have spent ten years researching what has been going on 
around the country, and, in essence, we told the court that this kind 
of approach is what has worked in other places and is best calculated 
to work here. You need to know how much money you require. You 
need to make sure the money is there. And then you have to go a 
step further. You have to make sure the money is used well. 
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In making sure the money is used well so that kids in fact have a fair 
opportunity to succeed, the first thing we’ve got to look at is what the 
system is doing to retain more qualified teachers, especially in those 
failing inner-city schools that currently have the lowest achievement 
outcomes. One of the things that obviously follows is higher teacher 
salaries. But in addition to higher salaries, there is a lot more that we 
have to focus on. Right now, we are in the process of discussing with 
the Chancellor in New York City, with the State Education Department, 
with the various other main stakeholders in the state of New York, 
what accountability means in terms of teacher preparation and teacher 
qualifications. We are looking not only at the caliber of the candidates 
coming into a system like New York City, but also at what appears 
to be the even more important question of how to retain the qualified 
teachers who do enter the system. In New York City, we are losing 
about 50 percent of our teachers within the first three or four years. 
(And the retention rates are even worse with alternate certification 
teachers than with those coming through the traditional route.)

Peer Groups for New Teachers

So what is it you need to do to keep the good teachers? Highest on 
the priority list is creating a climate for teaching and learning that 
is going to somehow encourage a young teacher who has very little 
experience to be effective right from the start, even in the first year. 
Although we are far from coming up with any final plan, the kinds of 
ideas that are being talked about include having new teachers assigned 
together as a cohesive group to work under a master teacher, to see 
themselves as a group that will be trained in one of the better schools, 
and then move on after a couple of years as a unit to a troubled 
school. This is a way to bring in high-caliber, well-trained teachers to 
failing schools, and to do it in a way that the teachers do not feel 
isolated, and do feel they have the support they need to succeed in 
a challenging environment.

I am not saying this is the answer. But what I can tell you is that when 
we have both a constitutional mandate and this kind of court support 
behind us, we are going to keep pushing the state legislature and 
the Board of Education in New York until we come up with answers 
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that will make a difference. That is the bottom line. We are going to 
achieve compliance with the constitutional requirement. My prediction is 
that we are going to see solid improvements in low-performing schools 
in New York, North Carolina, Arkansas—a whole slew of states where 
courts have not only called for increased spending, but also have 
carefully considered how the money will be used. You are likely to see 
more long-lasting, more persistent, more effective results coming from 
these court cases than from the focus group approach that is known 
as the NCLB Act.
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