
Alignment and No Child Left Behind
My aim at this year’s conference is to discuss the legal aspects of alignment. 
As others have indicated, the specifi c term alignment does not appear in 
the testing standards of the American Psychological Assocation (APA), 
although implicitly those standards are concerned with aligning test 
content with the domain being tested. However, the word alignment does 
appear in the very important legal document that we are all concerned with 
these days, the No Child Le�  Behind Act of 2001 (NCLB). That act says 
specifi cally that teachers must be evaluated using criteria that are “aligned 
with challenging content and student achievement standards.” So here 
are four important concepts in regard to alignment: subject ma� er within 
the domain being tested, teacher evaluation criteria, student achievement 
standards, and challenging content. 

In the past, educators have given a great deal of thought to teacher evalu-
ation, specifi cally about the content of teacher certifi cation tests. Tradition-
ally the concept was that such a test should be aligned, obviously enough, 
with the subject ma� er that teachers would be teaching in the classroom 
and with the content of their teacher-training courses. So classically there 
were eff orts to determine, through various mechanisms, what it is that 
teachers actually teach in the classroom along with the necessary postsec-
ondary education, and then teacher qualifi cation tests were developed to 
match those competencies. That sounds straightforward and logical, at 
least in terms of baseline APA-derived standards of alignment. But in fact, 
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such a procedure for identifying qualifi ed teachers presents a problem in 
terms of the new legal framework established by NCLB. 

Here is where the next important element of alignment comes in—NCLB’s 
se� ing of student achievement standards. In terms of actual teaching 
practice in the classroom, many teachers with demonstrated subject-
ma� er competence may not be prepared to help students meet the student 
achievement standards adopted by their particular state. Most states 
have developed and fully adopted their student standards and curricular 
frameworks in the past fi ve or ten years. But many teachers who are 
teaching today were educated and certifi ed before those standards were 
in place. This has potential ramifi cations not only for their students but 
also for the teachers, because in this standards-based era of reform, these 
standards are the legal criteria according to which eff ective teachers must 
be evaluated. 

In the past ten or fi � een years, teacher candidates who have failed teacher 
qualifi cation and credentialing examinations sometimes have made the 
case that the test was unfair because it did not test what their teacher-
training courses had taught them. And if their postsecondary education 
took place at a state university, a good lawyer could conceive a state action 
argument claiming that the state had a responsibility to match its tests to 
the curriculum of the state universities. This kind of litigation did take place 
in a number of instances. Moreover, in areas where there were very high 
failure rates, especially among minority populations, civil rights claims 
were brought.

Currently, under the new NCLB standard, the criteria for teacher evaluation 
and certifi cation may or may not be related to the content of that candidate’s 
teacher-training courses. The new law says that the basis upon which 
teachers are evaluated has to be the student achievement standards, because 
the needs of students are the primary concern. Therefore, if a candidate’s 
training institution did not do the right job in providing content that is 
directly related to the state standards for student achievement, the teacher 
candidate may be in an unfortunate personal situation, but he or she is not 
in a strong legal position to challenge the test. 
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The “Highly Qualified” Teacher
Now what about the second NCLB requirement regarding teacher 
evaluation: that the criteria we use to evaluate teachers be aligned with 
“challenging content”? The emphasis in NCLB and in the state standards 
movement as a whole is on providing instruction to students that brings 
them up to a high level of achievement. The act places a demand on the 
states to have rigorous standards for what students are supposed to be 
learning. It follows, therefore, that because the teacher qualifi cation tests 
must be directly aligned with state standards, these tests, too, must be 
rigorous. Indeed, one of the key provisions of NCLB goes even further, 
stating that by the end of the 2005–2006 school year, all students are 
expected to be taught by a “highly qualifi ed” teacher in the core academic 
subjects. So the act neatly lines up the requirements here for teacher 
preparation and teacher evaluation: we need rigorous state standards for 
what students have to achieve; we need to evaluate teachers directly in 
line with those standards; and we have to make sure that all our teachers 
are highly qualifi ed. NCLB in this way has done an excellent job of se� ing 
out standards of high expectations for students and high qualifi cations for 
teachers to help those students succeed. 

But there is one problem with this whole picture. For while NCLB does lay 
out this logical framework and specifi es high standards and high expec-
tations, the act is quite vague when it comes to practical implementation 
of these requirements, as are the regulations that are supposed to carry 
them into eff ect. There are no specifi c provisions in NCLB making sure that 
states have high achievement standards for students, and there are no clear 
criteria for teachers. At best, there seems to be a general concept that teach-
ers should be certifi ed in alignment with challenging student standards, 
but that notion does not provide very much guidance. The defi nition of the 
“highly qualifi ed” teacher is similarly vague. According to NCLB, a highly 
qualifi ed teacher is a teacher who (1) has a college degree, (2) is fully certi-
fi ed, and (3) has demonstrated content knowledge in the subject he or she 
is teaching. Perhaps the fi rst provision allows for objective verifi cation, but 
the other two seem to leave a lot of room for interpretation. 
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For example, in order to demonstrate “content knowledge” and subject-
ma� er competency, prospective teachers may present qualifi cations 
ranging from college “credits equivalent to a major in the subject,” on the 
one hand, to “a graduate degree,” on the other. A recent analysis by the 
nonprofi t Education Trust of the latest federal Schools and Staffi  ng Survey 
(SASS) (cited in “Telling the Whole Truth [or Not] About Highly Qualifi ed 
Teachers,” December 2003), found that nationwide one-third of classes 
in core academic subjects are taught by teachers at the lower end of the 
spectrum—that is, teachers lacking a major in the fi eld—and the problem 
is signifi cantly worse in high-poverty areas. Furthermore, the HOUSSE 
provision in NCLB for currently practicing teachers (i.e., High, Objective, 
Uniform State Standard of Evaluation) allows teachers to meet the “highly 
qualifi ed” teacher requirement in any number of ways, since “proof . . . may 
consist of a combination of teaching experience, professional development, 
and knowledge in the subject garnered over time in the profession.” Now 
indisputably there are many fi ne, experienced teachers in our schools who 
easily meet those requirements. The Education Trust says several states have 
created “thoughtful HOUSSE rules that appear to strike an appropriate 
balance between experience in the classroom and formal training” (“Telling 
the Whole Truth”). But it is also clear that the specifi cations are so vague 
as to allow for a very broad range of interpretation and for a wide range of 
instructional quality.

Let me mention one interesting statistic on the la� er point. On September 
1, 2003, every state was required to fi le a report with the U.S. Department 
of Education providing basic information on highly qualifi ed teachers in 
their state. Acording to the Education Trust (“Telling the Whole Truth”), 
the results show enormous variation in terms of the states’ self-assessment 
in this regard. Alabama, for example, reported 35 percent highly qualifi ed 
teachers and California reported 48 percent, whereas Oregon and West 
Virginia reported 82 percent and 94 percent, respectively. The lowest 
scoring state was Alaska, which reported 16 percent of teachers as highly 
qualifi ed. At the other end of the spectrum, the state of Wisconsin reported 
that almost 99 percent of its teachers were highly qualifi ed. 
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Now according to these reports, Alaska, for one, has a long way to go 
before all of their teachers are highly qualifi ed, and 2006 is probably an 
unrealistic deadline. So one might say that teacher education and teacher 
qualifi cation in the state of Alaska are in a deep state of crisis. Wisconsin, 
however, is at least two years ahead of the game. That state’s reporting, in 
fact, was even more encouraging, since it specifi ed that in inner-city areas 
such as Milwaukee, where there is a high minority population, 97 percent 
of the teachers are highly qualifi ed. 

Currently, as we have seen, there is no federal defi nition of what “highly 
qualifi ed” means, and so it seems unlikely that these states were using 
anything close to a uniform set of standards. Certainly it is hard to believe 
that the schools in, say, Fairbanks, Alaska, are that much inferior to the 
schools in inner-city Milwaukee. It just is not conceivable that there is such 
a disparity in the nation’s teaching core that Alaska has 16 percent highly 
qualifi ed teachers and Wisconsin has 99 percent. Many states easily could 
have elevated their fi gures based solely on the standards they chose for 
veteran teachers. The Education Trust is even more skeptical, believing 
that “some states seem to have used their discretion in interpreting the 
law to cross the line that separates fact from fi ction, to paint a rosy picture 
that is simply at odds with reality.” So clearly we need some rigor, some 
standards, and some serious enforcement of the “highly qualifi ed” teacher 
provision, none of which we are ge� ing from NCLB. Currently it is possible 
for any state to pin a label of “highly qualifi ed” on as many teachers as it 
chooses. Perhaps the state education department in Alaska is just too far 
away from Washington to have fi gured out that with a simple redefi nition 
of the phrase “highly qualifi ed,” Alaska too could have 99 percent highly 
qualifi ed teachers! 

Legal Ramifications of NCLB 
and Standards-Based Reform
Despite the lighthearted tone, there is a serious problem here. Because even 
if state standards for “highly qualifi ed” are not in themselves rigorous, 
and even if the U.S. Department of Education is not adequately enforcing 
No Child Le�  Behind, some serious enforcement is coming from another 
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direction—that is, from the courts. For example, in a 1995 case that I argued 
before the highest court in the state of New York (Campaign for Fiscal Equity, 
Inc. v. State of New York), the court handed down a decision declaring that 
every child in New York has a constitutional right to have the opportunity 
to receive what the court called a “sound basic education.” According 
to the decision, hundreds of thousands of students are not receiving a 
sound basic education primarily because of shortfalls in the state funding 
system. But the court did not look only at how much money was being 
spent overall. It evaluated the components of a sound basic education and 
looked at many qualitative factors, including the quality of the teachers who 
were collecting New York’s paychecks. What’s more, in order to evaluate 
quality, the court went beyond the simple factual ma� er of certifi cation 
or noncertifi cation. The main reason that the court held New York State 
in violation of its own constitution is that the state—or New York City 
in particular—had an enormous number of what the court considered 
to be unqualifi ed teachers—even though offi  cially only 14 percent were 
uncertifi ed. It is not just New York that is seeing litigation of this type. 
Currently in at least half the states in the country there is active litigation 
challenging various aspects of state funding systems for education. The 
plaintiff  success rate for cases that have been litigated is quite astounding. 
And so it appears that the state courts involved in such “adequacy” cases 
are very serious about teacher qualifi cation. 

There is an interesting history behind this and similar litigation, much 
of which began in the 1980s. To some extent these cases represent the 
contemporary civil rights movement in education, or at least one piece of 
it. As the federal courts have more or less retreated from the area of school 
desegregation, the state courts have taken up the civil rights mantle. And 
because in most states the victims of inadequate funding tend to be minority 
students, students in inner-urban areas, or poor children in rural areas, the 
courts have been able to do so by means of these challenges to inequities 
in school fi nancing. Much education adequacy and fi scal equity litigation 
took place in the 1980s, although the plaintiff s lost the vast majority of 
those cases. But starting in 1989 there was a shi�  in the pendulum, and in 
the past 15 years the plaintiff s have won over three-quarters of these cases. 
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Astoundingly, in the past two years there have been six decisions by courts 
around the country and plaintiff s have won every one of them. 

Much of this success has had to do with the recent movement for standards-
based reform, of which NCLB is only the latest manifestation. In the last 
two decades most states have drawn up student standards and curriculum 
frameworks defi ning that state’s vision of an adequate education, and now 
it is much easier for a plaintiff  to build a case not on some abstract concept 
that was wri� en into a state constitution over 100 years ago, but on current 
legislation that spells out what the expectations are. It is much easier now 
to build a case on the claim that school districts are not being given enough 
money to hire qualifi ed teachers (as in the New York case) or to get class 
sizes down to where they should be, and the courts are accepting these 
arguments. 

Teacher Certification and the Law
As I have suggested, one consequence of the movement for standards-based 
reform is that the courts do not look only at teacher certifi cation fi gures in 
order to evaluate teachers’ qualifi cations. In fact, the courts’ standards for 
teacher qualifi cation have tended to go well beyond the U.S. Department 
of Education’s standards. In a 2003 case that I argued before the New 
York State Court of Appeals, the court upheld the plaintiff ’s challenge to 
the constitutionality of the state’s system for fi nancing public education 
and ordered the state to reform the system. In these cases, the evidence 
included not only the number of certifi ed teachers in the system but also 
more qualitative dimensions. 

For example, one major piece of evidence we introduced in the trial in 
our case was an in-depth study that analyzed the scores on the teacher 
certifi cation tests of those who had been hired to teach in New York City 
over the past ten years and how many times the teachers had taken the 
tests before achieving a passing grade. And according to those kinds of 
measures, in New York City the caliber of teachers was extremely low. A 
substantial percentage of teachers had failed the entry-level examinations 
once, and in many cases more than once. Over 30 percent had failed the 
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Liberal Arts and Sciences Test (LAST) of the New York State Teacher 
Certifi cation Examinations™ (NYSTCE®), and in areas like math the 
fi gures were even higher. 

Similar studies have been done in other states. Recently the Chicago 
Sun-Times looked at data about the numbers of times student teacher 
candidates in Illinois had failed their certifi cation tests (“Failing Teachers,” 
A Sun-Times Investigation, 2001–2002). Using information obtained from 
the Illinois State Board of Education, the Sun-Times analyzed the pass-fail 
records for prospective teachers who had taken Basic Skills and subject-
ma� er tests between 1988 and 2001. The study found that almost 8 percent 
of teachers had failed one or more competence tests at least once, and that 
students in the highest-minority, highest-poverty schools were fi ve times 
more likely than other students to have a teacher who had failed at least 
once. Similarly, in Pennsylvania, a 2002 study by the Bureau of Teacher 
Certifi cation and Preparation focusing on subject-ma� er examinations 
given to on-the-job teachers found that half of Philadelphia’s teachers had 
not passed a simple test of content ma� er in their own subject area. A study 
conducted by Research for Action (RFA), a Philadelphia nonprofi t group, 
found that in 2002–2003 fewer than half of emergency-certifi ed teachers 
in Philadelphia had passed a basic skills test in math, only 58 percent had 
passed in writing, and 67 percent had passed in reading. So these are the 
kinds of more qualitative measures that courts are looking into. 

Alternative Certification Programs
Another serious problem with the U.S. Department of Education’s lax 
enforcement of their own regulations has to do with alternative certifi cation 
programs for teachers. Forty-two states now have some sort of provision 
for alternative certifi cation, meaning that school districts are allowed to 
employ as classroom teachers college graduates who have subject-ma� er 
competency but no professional teacher training. Alternative certifi cation 
may off er many advantages in terms of ge� ing more teachers into the 
classroom quickly and helping schools lower class size. But from a legal 
point of view—and given the likelihood that courts will continue to look 
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very rigorously at teacher qualifi cations—there are some major questions 
to be considered. We all know the kinds of requirements that are o� en 
involved in alternative certifi cation programs; in many districts a teacher 
may, for example, begin teaching and take education courses at the same 
time, receive a certain amount of mentoring, and then be certifi ed within a 
few years. Again, there may be some value to this kind of program. But it is 
a real stretch to say that someone who shows up in the classroom with no 
prior student teaching background, no instruction in any area of pedagogy, 
and no proof of subject-ma� er expertise is a “highly qualifi ed” teacher. 

Since the advent of New York State’s law, New York State, and New York 
City in particular, has worked extremely hard to eliminate that problem 
of noncertifi ed teachers. And there are virtually no noncertifi ed teachers 
entering the New York system now. What we have instead, however, are a 
huge number of people coming into the school system via the alternative 
certifi cation route. They are technically certifi ed, but whether they are 
really prepared and whether they are really qualifi ed is very much another 
ma� er. The verdict is not in on that. One of the key areas we need to look at 
is teacher retention rates. The research shows that a person becomes really 
experienced, truly qualifi ed as a teacher, by about the third through the fi � h 
year of teaching. But it is precisely at about that point that 30 to 50 percent 
of our teachers leave the system. The retention rate is even lower in many 
of the inner-city areas, and according to some research I have been doing 
about New York City teachers, the retention rates of alternatively certifi ed 
teachers are lower still. So again, there are some important questions here 
about teacher quality that may well have legal ramifi cations in the future. 

Alignment from Whose Perspective? 
One important way of thinking about alignment, then, is alignment from 
the perspective of the student: alignment of teacher qualifi cations with stu-
dent needs. This is in the most general sense the perspective represented 
by NCLB, however adequately or inadequately NCLB is being enforced, 
and it is the perspective that the adequacy lawsuits are trying to support 
and defend. I think that the courts are going to be focusing more and more 
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closely on the major area that the U.S. Department of Education has been 
neglecting, and that is preparation of teachers, not only in their subject area 
but in other areas as well. I do not want to slight the importance of content 
knowledge. But if we are going to meet the needs of all students, includ-
ing students who are not performing well now, and if we are to overcome 
achievement gaps so that all students are able to meet the state standards 
as required by NCLB, we are going to have to look at a lot of questions 
about teachers’ qualifi cations. For example, are teachers really prepared 
to meet the needs of students in our inner cities? Are they sensitive to 
the learning needs of students who are English language learners or who 
are the children of immigrants from diverse cultural backgrounds? Are 
teachers prepared to teach the students with special education needs who 
increasingly are being placed in inclusion classrooms? In other words, do 
teachers have the sensitivity and the ability to deal with the wide range of 
student needs that they will be encountering, and how well are these kinds 
of skills being tested for? How much preparation are teachers receiving in 
alternative certifi cation programs? These are the real alignment questions. 
From a psychometric point of view, from a technical point of view, from 
the point of view of the APA requirements, tests must line up well with the 
domain that they are supposed to refl ect. But on a deeper level, alignment 
is about alignment of teachers’ qualifi cations with students’ needs. That is 
the real purpose of teacher competency testing: to get qualifi ed teachers 
into the classroom to meet students’ needs. I’m not looking in the next ten 
years to have a highly qualifi ed teacher in every classroom in New York 
City or Milwaukee or anywhere else, and I’m not even sure what “highly 
qualifi ed” means. I will be satisfi ed with ge� ing past the vague phrases 
and simply placing a truly qualifi ed teacher in every classroom. That is the 
alignment on which we need to keep our focus. And that is a tremendous 
challenge.

References
The Education Trust. 2003. “Telling the whole truth (or not) about highly qualifi ed 

teachers: New state data.” Washington, D.C.: The Education Trust.

Rebell


	The Legal Perspective on Alignment
	Alignment and No Child Left Behind
	The “Highly Qualified” Teacher
	Legal Ramifications of NCLB and Standards-Based Reform
	Teacher Certification and the Law
	Alternative Certification Programs
	Alignment from Whose Perspective?
	References


